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. Executive Summary

With almost 10 million people internally displaced by
armed conflict and other forms of violence in 22 of its
countries and an unknown number of those displaced by
disasters, Africa is the continent with the largest number
of internally displaced persons (IDPs). At the same time,
Africa is the continent that has done most to develop a
sound normative framework to protect the rights of IDPs
by adopting, in 2006, the Great Lakes Protocol on the
Protection and Assistance to Internally Displaced Persons
and Protocol the Property Rights of Returning Persons as
part of the Pact on Security, Stability and Development in
the Great Lakes Region, and, in 2009, the African Union
Convention for the Protection and Assistance of Internally
Displaced Persons in Africa (Kampala Convention), the
first full-fledged legally binding convention addressing
internal displacement in a comprehensive and detailed
manner. In addition, several African countries have devel-
oped domestic laws, policies and strategies that address
internal displacement.

This analytical paper examines how displacement-rele-
vant international and national human rights instruments
and frameworks, including the recent Kampala Conven-
tion, can influence and strengthen the design and imple-
mentation of development interventions targeting IDPs
in Africa.

Such interventions are relevant because internal dis-
placement, when it occurs on a large scale, has a neg-
ative impact on a country’s development, particularly on
attainment of the Millennium Development Goals (MDGs),
but also because displacement situations may provide
development opportunities (e.g. to ‘rebuild better’). In
particular, internal displacement usually triggers the im-
poverishment of individuals, families and communities,
a process that may be reversed through development
interventions addressing, inter alia, the loss of land, live-
lihoods, shelter, food security, health care, education and
social inclusion.

Human rights conventions, the UN Guiding Principles on
Internal Displacement and African regional conventions
(the Kampala Convention and the Great Lakes IDP and
Property Protocols) are relevant for addressing many of
the poverty-related needs of IDPs, who are protected by
norms enshrined in general human rights conventions.
Their needs may also be addressed by domestic laws and
policies that incorporate these standards into the legal
order of countries with IDPs. International development
actors should consider that their national counterparts

are bound by at least some of these norms.

Only arelatively small number of African states have thus
far adopted specific national laws or policies or are in the
process of doing so. Without such domestic instruments,
their ratification of the Kampala Convention and/or the
Great Lakes IDP Protocol remains largely symbolic. Fur-
thermore, there is a major discrepancy in most countries
between having a national instrument and implementing
itin a displacement situation. These problems are some-
times created by a lack of will, and are sometimes the
consequence of a lack of resources as well as an inade-
quate understanding and knowledge of how to develop
and later use such instruments in a practical way. They are
also sometimes due to a combination of these elements.

The political economy of treaty compliance suggests
that international development actors can enhance the
likelihood that international, regional and domestic hu-
man rights provisions protecting the rights of IDPs will
be implemented by promoting peer learning, supporting
judicial and legislative reforms and building the necessary
government and civil society capacity to publicize, monitor
and organize around relevant treaty and constitutional
provisions.

Using a human-rights-based approach in this context
creates added value in five ways. It helps: ()) to determine
the responsibilities of state organs by identifying the
rights holders and duty bearers for each human rights
guarantee; (i) to facilitate an inclusive and participatory
process of planning and implementing development inter-
ventions; (iif) to shape programs and projects in ways that
are consistent with relevant human rights guarantees; (iv)
to avoid doing harm; and (v) to strengthen accountability
for state behavior that is incompatible with human rights.

The Kampala Convention and the Great Lakes IDP and
Property Protocols set out state obligations and provide
guidance in the areas of, inter alia, service delivery; live-
lihoods; housing, land and property; and governance.
Experience with displacement-specific programs and
projects shows the potential for, and high relevance of,
development interventions in these fields and suggests
that using a human-rights-based approach can improve
their quality, impact and sustainability.
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Introduction

1. Internal displacement in Africa

According to the African Union (AU), Africa is “a continent
disproportionately affected by internal displacement”!
The African region, with almost 10 million people internally
displaced in 22 countries by armed conflict and other
forms of violence, hosts more than one third of the 26.4
million internally displaced persons (IDPs) worldwide at
the end of 2011.2 Sudan, the Democratic Republic of the
Congo and Somalia rank globally among the states with
the five biggest displacement situations.® Even in African
countries with smaller figures, very large percentages
of people may be in displacement in regions primarily
affected by violence.* Such violence has multiple caus-
es, including the long-lasting consequences of colonial
heritage, outside intervention, crises of identity in mul-
ti-ethnic countries® and conflicts over resources. Today,
political exclusion and inequality between ethnic, regional
or religious groups are particularly important drivers of
violence.®

Additional millions are displaced every year by natural
disasters.” Africa is less affected by sudden-onset natural
disasters than other parts of the world, but an estimated
11 million people were displaced by flooding and storms
in 2009 and 1.7 million in 2010.2 The main drivers of dis-
aster-induced displacement are slow-onset disasters, in
particular drought. Overall figures are not available and
estimates vary widely, but 1.5 million people are thought
to have been displaced by drought and famine in Somalia
alone in 2011.°

People are also displaced by development projects that
are undertaken without proper relocation of affected
populations in line with international standards. This type
of displacement, while particularly important in the Afri-
can context, is a particularly under-researched area and
does not fall within the scope of this study.

Africa has done more than any other region to devel-
op a sound normative framework to protect the rights
of IDPs.?2 In 2006 the International Conference on the
Great Lakes Region adopted the Great Lakes Protocol
on the Protection and Assistance to Internally Displaced
Persons (hereinafter Great Lakes IDP Protocol) as part
of the Pact on Security, Stability and Development in the
Great Lakes Region."”® In 2009 the AU promulgated the
Convention for the Protection and Assistance of Internally
Displaced Persons in Africa' (hereinafter Kampala Con-
vention), the first full-fledged legally binding convention

Key notions:

Internally displaced persons (IDPs) “are persons or
groups of persons who have been forced or obliged
to flee or to leave their homes or places of habitual
residence, in particular as a result of or in order to
avoid the effects of armed conflict, situations of
generalized violence, violations of human rights or
natural or human-made disasters, and who have
not crossed an internationally recognized State
border”.©

Displacement-affected communities are “[clom-
munities that bear the negative consequences of
displacement, either because they have to flee or
leave their homes and places of habitual residence
themselves, or because they have had to host in-
ternally displaced persons, or because they have to
receive and integrate formerly displaced persons
who return to their homes and places of habitual
residence or settle permanently elsewhere in the
country™"

addressing internal displacement in a comprehensive
and detailed manner, covering not only conflict-induced
displacement but also the forced movement of people
due to natural disasters and development projects. The
African Charter on Human and Peoples’ Rights'® has also
become a relevant instrument for the protection of IDPs.
Moreover, several African countries have IDP-specific
national laws or policies and strategies, or are in the
process of developing them.'®

2. Scope of the study

This study examines how international, regional and do-
mestic human rights instruments and frameworks, in
particular the guarantees enshrined in the Kampala Con-
vention and the Great Lakes IDP Protocol, can be used to
enhance the design and implementation of development
interventions targeting internally displaced people and
other communities affected by displacement.

It argues that the binding regional treaties provide a
unique chance for international development actors
(such as the World Bank, regional development banks,
the UN Development Programme [UNDP] and other UN
agencies, bilateral development cooperation agencies

Internal displacement and the Kampala Convention: an opportunity for development actors 1



and international development NGOs) as well as their
domestic counterparts (such as relevant ministries, local
authorities and national NGOs) to strengthen the qual-
ity and impact of their interventions inasmuch as these
instruments clarify the scope of the responsibilities of
the state and its authorities vis-a-vis the displaced; help
to shape the process of implementation as well as the
content of specific programs and projects; assist in pre-
venting the infliction of harm through ill-conceived (e.g.
discriminatory) interventions; help to strengthen account-
ability at different levels; and contribute to the empower-
ment of displaced people and communities.

In doing so, the study limits itself to internal displacement,
meaning that it does not address the impact of refugees
who flee across internationally recognized borders, and
only covers displacement caused by armed conflict, other
situations of violence and natural disasters. It does not
delve into development-induced displacement because
its dynamics are very different from those of conflict-
and disaster-induced displacement and it has its own
applicable normative frameworks."”

The study argues in Part/that development actors should
undertake and support activities addressing internal dis-
placement because of the developmental impacts of
such situations, and notes that the Kampala Convention
provides a unique opportunity for development actors to
engage in such work. In Part I/ it introduces the norma-
tive framework addressing internal displacement that is
relevant for development actors and explains how the
Kampala Convention and other regional instruments
address internal displacement in Africa. This part also
looks at domestic laws, strategies and policies in some
African countries. Part /il examines the political economy
of treaty ratification and implementation in the area of
human rights in general and the Kampala Convention
in particular, and considers what development actors
can do to create conditions conducive to improved im-
plementation of treaties that protect the rights of IDPs.
Questions as to why development actors should use a
human-rights-based approach in their programs and
projects are addressed in Part 1V, which identifies the
value added by such an approach as well as its relevant
components. Part Vis devoted to a detailed discussion of
the relevance of human rights such as those underlying
the Kampala Convention and other relevant instruments
to four thematic areas of particular relevance to develop-
ment actors addressing internal displacement - service
delivery; restoration of livelihoods; housing, land and prop-
erty issues; and accountable and responsive governance,
in particular at the local level.

While the paper focuses on Africa, it uses non-African
examples where such case studies are particularly il-
lustrative or otherwise relevant to the African context.
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I Internal Displacement:
A Development Challenge

1. The inadequate presence of development
actors in displacement situations

Traditionally, internal displacement is perceived primarily
as a humanitarian and human rights issue and sometimes
as a security challenge. This perception still underpins
many existing arrangements for the involvement of the
international community in displacement situations: At
the international level, humanitarian organizations are
regarded as key actors, and development actors such as
UNDP and the World Bank are often only brought in, if
at all, at a later stage when return becomes possible and
durable solutions to end displacement may be envisaged.
Development actors are all too often absent from activ-
ities addressing internal displacement, a state of affairs
that has negative consequences.

National development plans and initiatives usually fail to
address internal displacement and its specific challenges
or to target IDPs as a distinct group with specific needs.
Hence, they are often insensitive to the particularities
of internal displacement’® and its impact on the human
rights of the displaced. Even if IDPs are included in more
general categories of vulnerable people (children, rural
poor, etc), they are often unable to benefit from such
programs, for instance because these are only acces-
sible to permanent residents of a targeted area. In other
cases, IDPs may not possess the necessary personal
documents to be eligible for specific activities, or they
may be excluded from certain projects because invest-
ment in IDPs is perceived as unsustainable in view of their
subsequent return to their areas of origin or the risks of
secondary displacement. Conversely, area-based devel-
opment projects may be planned before IDPs return, thus
excluding them from participatory planning processes
that may discriminate against them as a result.

Where operational activities specifically address IDPs,
problems stem from the fact that assistance and protec-
tion on the one hand, and recovery and development on
the other, are treated as separate agendas, resulting in
what is often referred to as the “early recovery gap”'®
IDPs are often worse off many years after the emergency
phase because of inadequate recovery and develop-
ment efforts following the departure of humanitarian
actors. This gap has often led to long-term dependency
on humanitarian aid and is a key cause of the protracted
nature of many displacement situations. As UN Secre-
tary-General Ban Ki-moon has highlighted, funding for
recovery and peacebuilding in post-conflict situations “is

usually drawn from development budgets, which typically
have long lead times from inception to disbursement at
the country level. The result is a funding gap between
the time humanitarian funding starts to diminish and de-
velopment funding starts to flow”,2° leading to situations
in which returnees are unable to rebuild their previous
lives or end up in worse misery than during the emer-
gency phase of an armed conflict or natural disaster
when humanitarian assistance was available to them.?'
All too often, the same is true of recovery efforts in the
aftermath of natural disasters.

2. The displacement-development nexus

The inadequate presence of development actors is par-
ticularly problematic because the existence of a strong
nexus between development and displacement? creates
a major challenge for them. Three dimensions deserve
to be highlighted here:

In pre-displacement situations, the lack of development
or its failure may significantly contribute to instability that
triggers displacement:?® For instance, economic margin-
alization may contribute to grievances that those start-
ing a rebellion can exploit by claiming that government
neglectjustifies their actions.?* There seems to be some
relationship between poverty levels in a country and the
degree of displacement,? but the dynamics triggering
or preventing displacement in areas with poor levels of
development are very complex and little understood, as
large numbers of IDPs can also be found in regions that
are not the poorest parts of a country? or in countries
with a high human development index.?”

When displacement occurs, it not only increases the vul-
nerability of individuals, families and communities but also
undermines the overall development of affected areas or
countries. Obviously armed conflict usually has negative
developmental consequences for a country,?® as have
natural disasters. The loss from one day to the next of
one’s livelihood, access to basic education or health ser-
vices and to the house, land and other property one has
to leave behind has “significant developmental impacts
affecting human and social capital, economic growth,
poverty reduction efforts, and environmental sustaina-
bility"?® and jeopardizes efforts to attain the Millennium
Development Goals (MDGs).2° As the US Agency for Inter-
national Development (USAID) has pointed out, prolonged
or protracted displacement “typically disrupts or reverses
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progress made in schooling, healthcare, food production,
sanitation systems, infrastructure improvements, local
governance, and other sectors fundamental to econom-
ic and social development”®' Negative developmental
impacts of the presence of large numbers of IDPs on
host communities due to the pressure on local services
and infrastructure, the labor market or natural resourc-
es such as water, land and forests will increase.2 At
the individual, family and community level, displacement
triggers a multi-dimensional process of impoverishment
described in section V1 of this study. The marginaliza-
tion of IDPs and prolonged dependency on humanitarian
hand-outs enhances their vulnerability and reduces their
ability to become productive and self-sufficient again.
“Failure to address the long-term development needs
of previously uprooted populations risks new cycles of
national instability and population displacement”.®® These
negative effects are particularly relevant in Africa, where
internal displacement mainly occurs in countries that
already belong to the least developed category.®* In such
states, the presence of IDPs imposes a further serious
strain on already very weak national and local institutions,
services and economies and thus may further increase
their fragility.

At the same time, situations of internal displacement may
offer development opportunities. The influx of better qual-
ified or more entrepreneurial people into an area with
low skills and capacities may benefit the local economy.
Allowing IDPs to access education and to become pro-
ductive may boost development in the areas to which
they have been displaced and thus “may contribute to
economic growth benefitting both the displaced and the
host region”®® The arrival of humanitarian and devel-
opment actors to assist IDPs offers an opportunity for
interventions such as the upgrading of health services
and education, which remain when IDPs return and thus
have a sustainable impact. Displaced people may also
possess “skills and knowledge that can be utilized for
the benefit of local people”.®®

In the post-displacement phase, development may be
negatively affected if people return to areas devastated
by armed conflict or natural disaster unless investments
in basic infrastructure and services, livelihoods and local
governance structures are made early on in the proc-
ess. At the same time, infrastructure projects and other
measures in areas of return may offer an opportunity to
“rebuild better” and thus contribute to development in
affected areas beyond the period of crisis. Helping IDPs
to develop their skills and to support themselves may, as
has been recognized by USAID, “bring valuable human
and economic capital to the recovery process”.%

3. Entry points for development actors

Development actors usually become active when a con-
flict or natural disaster is over and recovery and recon-
struction activities have begun. While it is true that they
have a particularly important role to play in the context
of finding durable solutions for IDPs, there are also im-
portant areas before and during displacement in which
development interventions may be highly meaningful or
even necessary.

a) In pre-displacement situations

With regard to prevention of displacement, development
actors can help to strengthen the resilience of communi-
ties by enhancing their food security and livelihood oppor-
tunities, promoting the availability of drinking water and
basic health services, or strengthening local governance
structures so that people can better cope with pressures
to leave, not only during armed conflict but also in the con-
text of environmental changes. The Representative of the
UN Secretary-General on the human rights of internally
displaced persons has recommended that in war-torn and
drought-affected Somalia the international community
implement “programmes and projects, particularly in the
areas of livelihoods and basic services, aimed at em-
powering people and strengthening their resilience and
coping mechanisms as a means of preventing displace-
ment, including in regions affected by drought”.28 The fact
that development interventions can contribute to building
resilience, thereby helping to prevent displacement, is
recognized by several countries. For example, Nepal's
IDP policy mentions prevention of displacement as one
of the government's key tasks and provides, inter alia, for
“programmes on displacement prevention by providing
development, security and social service to all Nepali
people”® One of the objectives of Uganda's IDP policy
is to “ensure that persons are not uprooted from their
habitual places of residence”, a goal to be achieved by
developing “mechanisms to guard against factors that
led to internal displacement” and integrating deterrents
to such factors “into the planning functions of all relevant
institutions”*® In Colombia, addressing “unmet needs of
people or communities that may possibly accelerate a
forced displacement process” and giving advice to “the
municipal and departmental authorities responsible for
the development plans so that they include prevention and
assistance programs” are among the preventive measures
provided for by law.#' All these laws and policies highlight
the development aspects of preventing displacement.

Development actors can also significantly contribute to
the reduction of risks associated with natural disasters.
Here, their role is fully recognized. Disaster risk reduction
measures, as suggested by the 2005 Hyogo Framework
for Action: Building the Resilience of Nations and Com-
munities to Disasters, include development interventions
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such as the flood- and hurricane-proofing of houses
and roads and other infrastructure; upgrading of drain-
age systems; riparian forest buffers, dams and drainage
to prevent floods; sea walls, dykes, mangrove planting,
beach stabilization and saltwater intrusion barriers; con-
struction of buildings on slightly elevated areas and other
land-use planning measures; soil conservation measures
such as terrace farming, digging trenches to divert runoff,
tree planting and grass cover; and enhanced livestock
management.*?

b) During displacement

During displacement, development actors can help to
strengthen the coping mechanisms and absorption ca-
pacities of communities hosting IDPs. The large majority
of IDPs in Africa are not housed in camps or collective
shelters but stay with host families or live on their own
within host communities. Such IDPs living outside camps
are often not very visible and humanitarian organizations
usually have difficulty in identifying and accessing them.*3
Furthermore, as Oxfam has found in eastern Democratic
Republic of Congo (DRC), providing assistance “mainly
through camps undermines traditional coping mecha-
nisms that can provide safer and more effective aid, and
effectively limits the choices available to displaced peo-
ple. The basic principle is that people should be able to go
where they feel safest and assistance should be provided
in ways that support livelihoods and help to keep families
together”#* Such support should, as the Representative
of the Secretary-General stressed, “go beyond delivering
humanitarian aid and include development interventions
to strengthen basic infrastructure such as water and sani-
tation and basic services such as health and education,
and increase food security and the availability of shelter”;
it should also, in line with the concept of “displacement-
affected communities’, be area-based, addressing hosts
and displaced communities at the same time.*® It may well
be that in the long run this kind of intervention will not
only prove less costly than humanitarian assistance but
also contribute to the development of host communities.*®

Development actors play a particularly important role
in addressing protracted displacement. More than two-
thirds of IDPs worldwide have been in displacement for
more than five years.*” All too often this means not only
a life of misery but also the emergence of dependency
syndromes among those supported by humanitarian as-
sistance in camps or settlements. Restoring or strength-
ening livelihood opportunities and, depending on the
context, addressing the lack of adequate housing, water
and sanitation, and of health or educational services
in areas where IDPs live, are development challenges.
If properly addressed, they can go a long way towards
making IDPs self-sufficient again and, at the same time,
increase the general level of development and reduce
poverty in targeted areas.

c) After displacement

Development actors also have a particularly important
role to play in the post-displacement phase, since the
three types of durable solution, i.e. sustainable return, lo-
cal integration into the area of displacement or integration
into another part of the country, can only be implemented
if specific conditions are met that require development
interventions. The Inter-Agency Standing Commit-
tee (IASC) Framework on Durable Solutions stresses
that the following, inter alia, are necessary elements:
an adequate standard of living, including at a minimum
access to adequate food, water, housing, health care
and basic education; access to employment and liveli-
hoods; and access to effective mechanisms that restore
their housing, land and property or provide them with
compensation.*® The 2009 Report of the United Nations
Secretary-General on Peace-Building in the Aftermath
of Conflict highlighted the need for interventions in key
areas including public administration, early employment,
other aspects of economic revitalization, rehabilitation of
basic infrastructure and reintegration of returnees in the
immediate post-conflict period.*®

4. The Kampala Convention and the Great
Lakes IDP Protocol: A unique opportunity
for development actors

An important, albeit not exclusive, reason why the situ-
ation of many IDPs is characterized by marginalization
and vulnerability lies in the fact that they are all too often
neglected by authorities in their country who are unwilling
to address their specific needs as displaced people. For a
long time, and based on a traditional understanding of the
principle of state sovereignty, internal displacement was
primarily regarded as an internal affair of states with little
or no role for the international community. The decision
whether or not to protect and assist IDPs and to engage
in finding durable solutions to end displacement was
largely left to the discretion of national authorities which,
more often than not, failed to live up to their responsibili-
ties and could not be held accountable for such neglect.

Today, the 1998 UN Guiding Principles on Internal Dis-
placement®® (hereinafter Guiding Principles) stress that
national authorities “have the primary duty and responsi-
bility to provide protection and humanitarian assistance
to internally displaced persons within their jurisdiction”.
This statement is consistent with recent trends in con-
temporary international law which view “sovereignty as
responsibility”®' In many countries, however, responsibili-
ties vis-a-vis IDPs are still not recognized, or the legal and
institutional frameworks required to address the specific
needs of IDPs remain absent or unimplemented, and nec-
essary resources, if available, are not allocated.®? All too
often the international response also proves inadequate
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for a multitude of reasons, including lack of humanitarian
access, lack of funding, competing priorities, conflicting
mandates and insufficient management.®3

Human rights norms and regional instruments such as
the Kampala Convention (and to a lesser extent the Great
Lakes IDP Protocol) address these weaknesses by:

» Entitling IDPs as rights holders to demand specified
protection, assistance and rehabilitation measures from
the authorities of their country (and, in some cases,
from other actors, including regional and international
organizations or non-state armed groups);

= Obliging state authorities (and, in some cases, other
actors) as duty bearers to respect, protect and fulfill
the rights of IDPs and to take specific measures in this
regard, thus allocating clear responsibilities in human
rights-relevant operational areas;

s Providing guidance with regard to the substance of
human rights-relevant activities, including development
interventions and the procedural aspects of such in-
terventions, i.e. the way in which they are planned and
implemented;

» Creating a framework of accountability for cases in
which state authorities (and, in some cases, other ac-
tors) neglect their responsibilities and violate their ob-
ligations.

All of this contributes in important ways to the empower-
ment of IDPs and their communities, enabling them to
actively address their predicament.

These added value dimensions offered by the Kampala
Convention and other human rights instruments are
highly relevant not only for the displaced but also for
international and non-governmental development actors,
as they not only set out what IDPs as rights holders can
expect and demand from duty bearers, but also provide
a normative framework that allows IDPs and international
development actors to engage with relevant authorities at
the national and sub-national levels, with a view to having
them fulfill their human rights obligations and holding
them accountable if they fail to do so.

The Kampala Convention and other relevant instruments
on internal displacement change the dynamics for eve-
ryone wishing to address the development challenges
involved and shift the discourse from state sovereignty
and government discretion to obligations, responsibilities
and accountability in this area.

Before exploring what this means in practical terms (Part
IV), it is necessary to provide a short overview of existing
instruments relevant to internal displacement in Africa.
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Relevant Legal Instruments: From the Guiding
Principles to the Kampala Convention and Beyond

1. The Guiding Principles

In Africa, as elsewhere in the world, legal instruments
addressing the needs of IDPs are largely inspired by
the 1998 Guiding Principles,®* which “identify rights and
guarantees relevant to the protection of persons from
forced displacement and to their protection and assis-
tance during displacement as well as during return or
resettlement and reintegration”%® that is, during all three
phases of internal displacement. They contain 30 arti-
cles (see Annex 1) that “reflect and are consistent with
international human rights law and international human-
itarian law"%® The Guiding Principles not only restate the
applicable human right or the international humanitarian
law guarantee in general terms, but also establish their
relevance to IDPs by setting out in specific terms and in
greater detail what these guarantees mean in the context
of displacement. These specifications are what make the
Guiding Principles particularly relevant for stakeholders,
including development actors.

The Guiding Principles do not constitute a legally binding
instrument but they are recognized by all states as “an
important international framework for the protection of
internally displaced persons”.®” They have become bind-
ing in the African context insofar as the Great Lakes IDP
Protocol (sub-section 3 below) explicitly requires states
to incorporate them as such into their domestic law, and
in that they are also reflected in the Kampala Convention.

2. The Kampala Convention

The Kampala Convention was adopted by a special AU
summit held in Kampala in October 2009,%® and entered
into force in early December 2012.%°

It provides a comprehensive legal framework,®° address-
ing internal displacement due to armed conflict, gener-
alized violence, violations of human rights, natural and
human-made disasters, including climate change-related
disasters, and displacement due to development projects
carried out by public or private actors.5' State parties are
obliged to protect the rights of all IDPs, irrespective of
the cause of their displacement.®? The provisions of the
convention address prevention of internal displacement,®
protection from arbitrary displacement,®* assistance and
protection during displacement® and the creation of du-
rable solutions for IDPs.® As such, it aims to protect the
rights of IDPs throughout the displacement process. Given

Examples:

Guiding Principles, Principle 23

1. Every human being has the right to education.

2. To give effect to this right for internally displaced
persons, the authorities concerned shall en-
sure that such persons, in particular displaced
children, receive education which shall be free
and compulsory at the primary level. Education
should respect their cultural identity, language
and religion.

3. Special efforts should be made to ensure the
full and equal participation of women and girls
in educational programmes.

4. Education and training facilities shall be made
available to internally displaced persons, in par-
ticular adolescents and women, whether or not
living in camps, as soon as conditions permit.

Principle 28

1. Competent authorities have the primary duty and
responsibility to establish conditions, as well as
provide the means, which allow internally dis-
placed persons to return voluntarily, in safety and
with dignity, to their homes or places of habitual
residence, or to resettle voluntarily in another
part of the country. Such authorities shall en-
deavour to facilitate the reintegration of returned
or resettled internally displaced persons.

2. Special efforts should be made to ensure the
full participation of internally displaced persons
in the planning and management of their return
or resettlement and reintegration.

the burden and strain that displacement may impose on
host communities, it takes their needs into account t0o.5”

The primary responsibility to assist and protect IDPs in
a specific country lies with the state party concerned.
In this regard, the convention lays down a range of ob-
ligations to be met by governments in order to prevent
displacement, to mitigate its consequences, to protect
people from arbitrary displacement, to provide assist-
ance and protection to people in displacement and to
create durable solutions.®® Specific provisions address
compensation and effective remedies for people affected
by internal displacement, registration of IDPs, provision of
personal documentation and monitoring of compliance
with the convention.®®
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The Kampala Convention is unique insofar as it also spells
out obligations to be met by international organizations
and agencies, civil society organizations and AU,° and
highlights the principle of coordination among these ac-
tors.”! The organizations concerned are not and cannot
become state parties and so are not, technically speak-
ing, bound by its provisions. As guardian of the conven-
tion, however, AU has an interest in supporting the efforts
of states parties to assist and protect IDPs by cooperating
with such organizations. The obligations of international
organizations and humanitarian agencies include respect
for international law and the national law of the country
they operate in, respect for the rights of the displaced
and compliance with humanitarian principles, relevant
international standards and codes of conduct. This is
often reflected in the mandates of such organizations
and in their respective codes of conduct.

Non-state armed groups are also addressed by a provi-
sion which stresses that they are accountable for their
actions.” This principle reflects prescriptions of inter-
national humanitarian and criminal law, which in no way
afford any legal status or legitimacy to such groups and
in no way affect the sovereignty of the state.

As soon as the Kampala Convention enters into force for
a state party, it is obliged to give effect to its provisions
at the domestic level.

Obligations of states to implement the Kampala

Convention’

= States are bound to incorporate the obligations
spelled out in the convention into domestic law
through appropriate legislation;

= States should adopt other measures that are nec-
essary for, or designed to facilitate the implemen-
tation of the convention, such as national policies
or strategies on internal displacement;

= States with IDPs have to designate a national in-
stitutional focal point on internal displacement with
the task of coordinating activities at the domestic
level and cooperating with relevant international
organizations;

= States have to provide and allocate “to the extent
possible” the necessary resources for protection
and assistance activities — an obligation that is
without prejudice to international donor support.

The Kampala Convention is a legally binding instrument.
It reflects the Guiding Principles to a large extent and
even goes beyond them in certain respects.™ Other pro-
visions are directly drawn from international humanitar-
ian law and African human rights instruments, including
the African Charter on Human and Peoples’ Rights. It

also reflects and is consistent with the UN human rights
conventions, in particular the International Covenants on
Economic, Social and Cultural Rights and on Civil and
Political Rights. Unlike typical human rights conventions,
however, the Kampala Convention does not lay emphasis
on the rights of IDPs but on the corresponding obligations
of governments and other actors. This clear designation
of duty bearers helps to ensure that rights do not remain
in a kind of legal vacuum where authorities do not really
feel responsible for implementing them.

3. The Great Lakes Protocols

In light of endemic conflicts, insecurity and under-de-
velopment in the Great Lakes Region, regional heads
of state, meeting in 2004 in Dar-es-Salaam, expressed
their collective determination to transform it into an area
of sustainable peace and security, political and social
stability, and shared growth and development, and to
this end committed themselves to building cooperation
in relevant priority areas, including development, humani-
tarian and social issues.” In particular, they undertook to
respect and use the Guiding Principles and to harmonize
their legislation with them in order to address important
challenges created by conflicts in the region.”

The outcome of the Dar-es-Salaam process was the
2006 Pact on Security, Stability and Development in the
Great Lakes Region™ and a series of protocols that form
an integral part of the pact. Among the latter, the Great
Lakes IDP Protocol,”® the Protocol on the Property Rights
of Returning Persons™ (hereinafter Great Lakes Property
Protocol) and the Fourth Regional Programme of Action
on Humanitarian and Social Issues® are particularly rele-
vant to the protection of IDPs (for details see Annex |.2).

The key obligation under the legally binding Great Lakes
IDP Protocol is to incorporate the Guiding Principles into
domestic law by enacting legislation to give them the
force of law at the internal level. Unlike the Kampala
Convention, it does not spell out in detail the obligations
of states parties and the corresponding rights of the dis-
placed but refers instead to the detailed provisions of the
Guiding Principles and makes them binding by obliging
states to incorporate them into domestic law.

The Great Lakes Property Protocol is also a legally bind-
ing instrument and requires state parties to establish,
adapt or amend national laws, procedures, mechanisms
and schemes to better protect the right to property of
IDPs during displacement and especially in the context
of durable solutions. It complements the IDP Protocol, in
particular with respect to the creation of conditions for
durable solutions. The restoration of property and land
rights is one of the key conditions for achieving a solu-
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tion to internal displacement that is durable and sustain-
able. The special protection afforded to communities that
are particularly attached to their lands, e.g. pastoralists,
through the strong emphasis placed on the principle of
permitting their return to their former lands, makes it clear
that for such communities return is the preferred type of
durable solution, as it helps to safeguard their traditional
lifestyle and livelihoods.

4. The African Human Rights Charter and
the right to development

The African Charter on Human and Peoples’ Rights®’
is a comprehensive human rights convention contain-
ing civil, political, economic, social and cultural rights
for individuals and also collective rights, including the
right of peoples to development (Art. 22). The charter
is monitored by the African Commission on Human and
Peoples’ Rights, which can investigate individual cases of
violations. In addition, cases can be brought under certain
circumstances before the African Court on Human and
Peoples’ Rights.®2

While all rights enshrined in the charter may be invoked
by IDPs, the collective right of “peoples [...] to their eco-
nomic, social and cultural development with due regard to
their freedom and identity and in the equal enjoyment of
the common heritage of mankind” (Art. 22)8 has acquired
special relevance for internally displaced communities if
they constitute a “people” distinct from other communities
on the basis of a common history, culture and religion.In
the Endorois Case, the commission recognized the En-
dorois community as such a people®* and concluded that
their eviction from their ancestral lands, without provision
for a durable solution in the form of proper relocation,
violated, inter alia, the right to development (for details
see Annex |.3).

While the case concerns development-induced displace-
ment, it is also, to some extent at least, relevant to the
categories of displacement discussed in this paper, for
instance cases of forced evictions and relocations in
the context of natural disasters. It remains to be seen to
what extent the commission or domestic courts will use
the potential of the charter to improve the protection of
people displaced by conflict or disasters.

5. Domestic and country-specific
instruments

Worldwide, more and more states are developing national
laws, policies and strategies on internal displacement. In
Africa, the development of such instruments has become
an obligation for member states of the Great Lakes IDP

Protocol and for the state parties to the Kampala Con-
vention after its entry into force. We can therefore expect
many new national laws, policies and strategies on inter-
nal displacement in Africa in the near future.

Today, three different approaches may be observed (for
details see Annex |.4):

= Some countries, in particular Uganda®® and Kenya,®
have adopted comprehensive instruments covering all
phases of displacement, while others, such as the Cen-
tral African Republic, are in the process of preparing
such laws.

Other countries focus on a specific phase of displace-
ment such as, in the case of Angola,®” the return and
recovery phase.

Addressing internal displacement can also form part
of peacebuilding strategies, for instance in the Central
African Republic® and Burundi.®®

6. Conclusion

Unless countries that have a significant degree of con-
flict-induced internal displacement accept at least some
of the regional instruments and/or enact their own laws,
legal protection of IDPs in Africa will remain largely elu-
sive. African states with IDPs displaced by violence and
armed conflict have, to a considerable extent, accepted
or are in the process of accepting regional instruments
specific to IDPs, which means that such regional or do-
mestic instruments are in fact playing an important role
(see overview in Annex V)20 In addition, all African states
are potential victims of natural disasters. In this context,
ratification of the Kampala Convention by countries with-
out armed conflict such as Lesotho, Togo or Zambia is
particularly significant.

Atthe same time, two problems remain. Only a few states
have thus far adopted specific national laws or policies
or are in the process of doing so, despite the fact that
without such instruments ratification of the Kampala Con-
vention and/or the Great Lakes IDP Protocol is largely
symbolic. Furthermore, in most countries there is a ma-
jor discrepancy between having a national instrument
and implementing it in a displacement situation.®’ These
problems are sometimes created by a lack of will and are
sometimes the consequence of a lack of resources and
an inadequate understanding and knowledge of how to
develop and later use such instruments in a practical way.
They are also sometimes due to a combination of these
two elements. This raises the general question of why
and under which circumstances states will adopt and
implement instruments for the protection of the human
rights of IDPs.
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Il

1. Treaties without reciprocal benefits

The level of juridification and regulation of internal dis-
placement through international and national law has
reached a significant level in Africa. This raises the ques-
tion as to which factors motivate states (j) to ratify inter-
national instruments such as the Kampala Convention or
the Great Lakes IDP Protocol and adopt domestic laws
and policies in order to assist IDPs, protect their rights
and find durable solutions for them, and (i) to honor their
obligations under these legal instruments by actually
implementing them.

There is no research available to date to answer these
questions, but abundant literature addresses two more
general questions. Why do states undertake to implement
international human rights treaties in the first place? And
what kind of impact, if any, does ratification have on the
human rights record of the states concerned?

It is important to note, with regard to human rights con-
ventions in general, that ratification does not provide
states with any obvious reciprocal benefits. Firstly, it is
quite unlikely that one state mistreats its own population
because another state has done so. Similarly, states have
no strong intrinsic incentives to accuse other states of
failing to fulfill treaty obligations unless such charges
serve wider political interests to exert pressure on a
specific country.®® Secondly, international enforcement
mechanisms for human rights treaties are relatively weak.
Governments are left in charge of domestic implementa-
tion and the enforcement system is based primarily on
self-reporting®* as effective regional human rights courts
still remain the exception. Thirdly, unlike most other inter-
national agreements, the issues at stake in the human
rights area are of a non-material nature, such as human
dignity, so that they do not provide any specific mate-
rial incentives for states. Finally, engines of compliance
that operate in other areas of international law, such as
market forces in trade relations, are absent in the area
of human rights.

The following discussion focusses on the reasons why
African governments ratify treaties such as the Kampala
Convention or enact domestic legislation and actually
comply with the obligations they assume with regard
to IDPs. Due to the lack of specific literature on this is-
sue, the discussion is based for the most part on the
authors’ personal observations® and on a recent study
by the Brookings-LSE Project on Internal Displacement

The Political Economy of Ratifying and
Implementing Human Rights Treaties™

(hereinafter Brookings study) that covers African and
other countries.®®

2. Ratification

Reputational concerns, the existence of formalized nego-
tiations and similar processes dealing with a wide array
of topics that include internal displacement as just one
issue among others, and facilitation of access to funding
and other international support through ratification are
important factors impelling states to become parties to
human rights conventions.

Reputational concerns strongly influence state behavior
in general and also have an important bearing on deci-
sions to ratify international instruments on the rights of
IDPs. Weak states can enhance their reputation through
ratification because such steps are seen as a symbolic
gesture or tactical concession aimed at convincing the
international community that the government is com-
mitted to decent human rights practices.®” This means
that accession to human rights instruments does not
necessarily improve the situation on the ground.®® Some
empirical research even suggests that treaty ratification
may be used in some contexts to divert attention away
from violations.®®

General reputational concerns may have motivated coun-
tries such as Niger and Chad to be among the first to
ratify the Kampala Convention despite their obvious lack
of capacity to implement their newly assumed obliga-
tions. Governments may also use ratification to highlight
internal displacement and the suffering of IDPs in cases
where they were displaced during armed conflict not by
the government concerned but by domestic insurgents or
armed forces of other states. In such situations, IDPs risk
becoming political pawns and being deliberately held in
bad conditions over long periods in order to legitimize a
massive security presence even when the danger stem-
ming from rebels is subsiding (as was arguably the case
in northern Uganda before returns were finally allowed)
or (as was the case until recently in Georgia, Azerbaijan
and Serbia) because successful local integration would
undermine governments’ political claims to territories no
longer under their control.'° On the other hand, reputa-
tional concerns may be an argument against ratification
where the government or groups affiliated with it are
mainly responsible for displacing people. The Brookings
study found that countries such as Sudan'' shy away
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from ratification because their governments have tried
“to deny their own role in causing or at least condoning
the conditions that created the displacement”.!%2

Formalized negotiations and similar processes dealing
with a wide array of topics that include internal displace-
ment as just one issue among others may also provide
an opportunity to make progress on IDP issues if leav-
ing displacement situations unresolved would affect or
undermine the overall goal. More generally, a state may
accept international human rights norms: (i) when there
is strong regional pressure to increase its human rights
commitment (for instance as a condition for member-
ship of a regional organization'®®); and (i) when a state
seeks foreign assistance from a country that imposes
human rights conditionality on the receipt of aid.'** Peace
negotiations may be another relevant context. In fact,
such negotiations often address internal displacement'®®
because situations in which marginalized IDPs are left in
protracted displacement can be exploited by spoilers and
become a cause of relapse into conflict. States thus have
an incentive to agree to measures that they would not
adopt in a context focusing exclusively on IDPs. The Great
Lakes IDP Protocol and the Central African Republic
Peacebuilding Strategy'®® are good examples. In Sudan,
the 2005 Comprehensive Peace Agreement, which ended
the armed conflict in Southern Sudan, comprehensively
addressed internal displacement, and the issue is also a
central element in past and ongoing efforts to conclude
peace agreements on Darfur. The situation in Darfur,
however, also demonstrates that lack of progress in rel-
evant negotiations may contribute to the protractedness
of displacement.

Access to funding and other international support may
also be an incentive for ratification'” of international legal
instruments in favor of IDPs. The funding aspect is also
highly relevant in the context of peace agreements and
peacebuilding. For example, clear commitments in the
Dayton Peace Accords resulted in very substantial re-
sources being made available to Bosnia and Herzegovina
to rebuild destroyed houses as a prerequisite for return.

3. Implementation

The degree to which states protect and assist their IDPs
depends, as experience has shown, on at least three key
elements: political will, which depends on a multitude of
factors; an appropriate legal and institutional framework;
and the necessary capacity for implementation in terms
of knowledge and human and financial resources.

a) Political will
Political will is a prime prerequisite for implementation.
As states are not homogenous'® and domestic politics

matter,'%® dynamics and processes within a country play
an important role in determining whether governments
are willing to enhance the protection of IDPs. According
to Simmons, treaties change domestic political dynamics
as they “heighten reputational costs because the inter-
national community and domestic audiences understand
them as serious obligations that signal a commitment to
behave according to a specified set of rules”; at the same
time, they “legitimate certain claims and delegitimate
others"°

The question as to whether governments are willing to
(better) protect and assist IDPs and to engage in finding
durable solutions for them is influenced, in particular,
by five factors: reputational concerns; the diffusion of
concepts regarding protection of IDPs; the way in which
a government perceives IDPs in terms of their political
role; opportunity structures created by international and
domestic instruments protecting the rights of IDPs; and
the existence or absence of national and international
accountability mechanisms.

aa) Reputational concerns

Reputational concerns may not only motivate govern-
ments to ratify international instruments or to enact do-
mestic laws, but also to implement obligations vis-a-vis
IDPs and to better assist and protect them, as evidenced,
for example, by Colombia and Georgia, which wished
to shed their negative image as states unwilling to ad-
dress their very large displacement situations."! This is
particularly likely to occur in situations where the country
concerned hopes to achieve specific benefits such as
better political support by friendly nations for its agenda
or a stronger stance in international fora. Uganda’s very
positive role in promoting the Kampala Convention and
Sudan’s decision in 2009 to adopt and apply an IDP policy
that was broadly in line with international standards after
many years of shying away from such as step may have
been partially rooted in such considerations. Access to
international funding as a consequence of better imple-
mentation may also be an important motivating factor.

bb) Diffusion

A wide body of empirical research? identifies the dif-
fusion of ideas, concepts and values related to political
and economic liberalization across national and regional
borders as an important feature of the past 50 years."®
There are four schools of thought as to why this has
happened:

“Constructivists trace policy norms to expert epis-
temic communities and international organizations,
who define economic progress and human rights.
Coercion theorists point to powerful nation-states,
and international financial institutions, that threaten
sanctions or promise aid in return for fiscal conserva-
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tism, free trade, etc. Competition theorists argue that
countries compete to attract investment and to sell
exports by lowering the cost of doing business, re-
ducing constraints on investment, or reducing tariff
barriers in the hope of reciprocity. Learning theorists
suggest that countries learn from their own experi-
ences and, as well, from the policy experiments of
their peers."

What they all have in common is the view that the policy
choices of a particular country not only depend on do-
mestic factors but are also largely influenced by what
others do.'"® In the context of internal displacement, co-
ercion arguably does not play an important role because
threats such as withholding humanitarian aid in the event
of non-compliance with international norms are rare in
view of the risk of inflicting further harm on already victim-
ized IDPs.""® Competition may be an element in decisions
to ratify a convention in order to avoid being seen as a
country that refuses to join the mainstream. Given the
absence of any reciprocal elements, however, it cannot
explain why a country implements its obligations under
international or domestic law.

Constructivists have found that diffusion occurs in three
ways. Countries may be interested in copying other coun-
tries that they respect as peers or role models; they may
have experts participating in networks that discuss the
rationale supporting the adoption by policy makers of
a particular course of action; or they may be convinced
by arguments of international experts regarding the ap-
propriateness of a specific policy under certain circum-
stances."” Learning theorists highlight that policy infor-
mation “may be channeled by the salience of its apparent
success” and is easily transferred where close contacts
exist among officials from different countries.'®

While such dynamics have not been researched in the
area of internal displacement, an argument can be made
that constructivist and learning theories explain the rela-
tive success of the Guiding Principles, which have evolved
within seven years from an expert draft viewed by many
governments with suspicion into a document unanimously
recognized by the UN General Assembly and the UN
Human Rights Council™® as an important international
framework for the protection of IDPs. This would not have
been possible without a series of workshops with regional
organizations,'?° regular training activities for government
officials and NGOs from different countries and the trans-
lation of the document into over 50 languages, including
local languages spoken by IDPs and local authorities.’!

cc) Perception of IDPs

A particularly important factor in this regard is how the
displaced are perceived by their governments in political
terms. Political will to protect and assist them is likely to

be particularly strong when they are seen as belonging
to “us” because they are on the government’s side in an
armed conflict or belong to the same ethnic, religious or
social group as the members of the government or the
administration. In contrast, political will may be expected
to be weak where IDPs belong to communities from
which an insurgency or rebellion has emanated and are
therefore perceived as enemies of the state. Such fac-
tors may explain some of the difficulties faced by IDPs
and international humanitarian actors in Darfur. Even if
IDPs are on the government’s side in an armed conflict,
responses may be weak because they belong to eth-
nic and religious minorities, indigenous peoples or other
marginalized and particularly vulnerable groups that are
traditionally neglected by the state. This is also true for
those who are internally displaced by natural disasters.'>?
After the 2004 Indian Ocean tsunami, for example, Dalits
in India were denied access to assistance or received
less than those belonging to other communities due to
their caste status.'?®

dd) Opportunity structures

Even in such situations, however, domestic dynamics
may lead governments that have ratified international
instruments to actually enhance implementation of their
obligations. According to Simmons, “the ratification of
international human rights treaties changes the political
opportunity structures in ways that increase the likelihood
that governments will edge toward compliance with their
obligations” as (i) “they change national agendas, that
is, they put new issues on the legislative table”; (i) “they
can be used in litigation directly [...] or can give rise to
domestic implementing legislation which itself becomes
a source for local court cases”; and (jii) they “can encour-
age local groups to mobilize to demand attention to rights
compliance.” In this regard, the following elements can
be highlighted:

The need for domestic legitimacy may push governments
to adopt positive measures at the domestic level.”?* It
is hardly an accident that the Central African Repub-
lic Peacebuilding Strategy lists the commitment of the
government to implement the Great Lakes IDP Proto-
col and to prepare a comprehensive law and strategy
on internal displacement with the goal of restoring and
enhancing “trust between the people and Government
institutions”'?® In Kenya the government'’s decision to
elaborate a policy and parliament's vote to adopt a bill
on IDPs were strongly influenced by the need to regain
credibility among IDPs as well as other population groups
that accused politicians and authorities of having failed
to prevent and properly respond to the post-election vio-
lence and displacement crisis of 2008.

Legitimacy issues become particularly relevant where
a multitude of domestic actors are able to advocate for
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measures to improve the situation of IDPs. With regard
to human rights in general, empirical research has shown
“that compliance is greatest in countries that have very
active domestic groups in the area covered by the trea-
ty"2¢ This has been evidenced, for instance, in Uganda,
where NGOs successfully advocated for better protection
of IDPs. Kenya too has a very strong civil society and a
very active National Human Rights Commission, and
displaced communities are also very well organized. If
such communities manage to establish themselves as
their own advocates and pool their voices, as in Kenya
pressure on the government to act will mount. At the
same time, IDPs can only act as their own advocates if
they are aware of their rights and capable of using them
to address their situation. This is hardly possible where
national civil society is weak and the international com-
munity does not see the need for empowerment of IDPs
in this respect.

b) Accountability mechanisms

The fact that international treaties and domestic laws can
be used in litigation and other mechanisms that afford
remedies for violations is another element that changes
internal dynamics because it enables duty bearers to be
called to account.

Such accountability mechanisms exist at different levels.
Many African states have independent national human
rights institutions with monitoring powers, and some of
them have been particularly active in addressing the hu-
man rights of IDPs. The Ugandan Human Rights Com-
mission played a key role in developing and monitoring
the Ugandan policy on IDPs during the displacement
crisis in the north of the country.'?” The Kenyan National
Human Rights Commission investigated the arbitrary
displacement that took place in the context of the post-
election violence in 2007 and 2008.'?8 In addition to invok-
ing domestic laws and policies, both commissions used
the Guiding Principles and international and regional
human rights conventions as benchmarks for assessing
these situations.

The judiciary may play a particularly important role at the
domestic level by legitimizing certain claims and putting
pressure on the government. A remarkable example is
Colombia, where it was found that it is “legal pressure
resulting from close monitoring of and reporting on the
government'’s response by the country’s Constitutional
Court as well as by the Ombudsman that has proven
critical to efforts to ensure that government measures
for IDPs are actually implemented. The country’s strong
legal tradition has facilitated such efforts”'?® On the other
hand, where such a legal tradition is absent or where
courts and existing ombudsman offices or independent
national human rights institutions are not used by IDPs
and their advocates, for instance because of a perceived

lack of independence, government inactivity or violations
may be reinforced by the lack of judicial control.

In some settings, traditional dispute settlement mecha-
nisms may be as important as mechanisms set up by the
state. While traditional mechanisms usually address con-
flicts between private parties, they may also play some
role in addressing the accountable authorities appointed
at the local level by the state.

At the regional and international level, so-called treaty
bodies, i.e. expert organs set up by the respective con-
ventions, are competent to deal with allegations of viola-
tions of the human rights of IDPs. The aforementioned
Endorois Case decided by the African Commission on
Human and Peoples’ Rights'®® is an important example.
One member of the commission acts as Rapporteur for
Refugees, Returnees, Internally Displaced Persons and
Asylum Seekers and reports in this capacity regularly
about the situation of IDPs in African countries. At the
UN level, the treaty bodies set up by the core UN human
rights conventions regularly address internal displace-
ment and make recommendations when examining the
country reports submitted by African countries under the
respective conventions.'®’

Examples: Concluding Observations of the
Committee on Economic, Social and Cultural
Rights

Chad: “The Committee is seriously concerned about
the extent of sexual violence, including rape, against
women and girls, particularly in and around sites for
internally displaced persons and refugee camps. It
is particularly concerned about reports that women
and girls in communities of refugees and internally
displaced persons are not afforded appropriate pro-
tection from, or remedies in respect of, violence in
all its forms. It is also concerned about the use of
traditional conflict-resolution methods that perpetu-
ate impunity and open the way for violence.

The Committee [...] urges the State party to
take steps to investigate and punish all perpetra-
tors of violence against refugees and internally
displaced women and children. The Committee
urges the State party to assign more staff to,
and include more women in, the police forces
responsible for security at camps for refugees
and internally displaced persons."'®2

Kenya: “While noting that many of the hundreds of
thousands of persons who were internally displaced
by the post-election violence in early 2008 have been
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resettled or returned to their homes, the Committee
is concerned that the financial assistance provided
to internally displaced persons under the National
Resettlement Fund is inadequate. (art. 11)

The Committee recommends that the State par-
ty provide adequate financial assistance for the
resettlement of internally displaced persons and
for their reintegration into society, and ensure
that those IDPs who have not been resettled or
returned to their homes following the post-elec-
tion violence in 2008 have adequate access to
housing and employment.”'®3

The UN Human Rights Council has created the mandate
of the Special Rapporteur [previously the Representative
of the Secretary-General] on the human rights of inter-
nally displaced persons, who carries out country visits,
reports on their findings and makes recommendations
that are presented and discussed at a public session of
the Council. The Human Rights Council's Universal Peri-
odic Review, a peer review system, is another mechanism
whereby violations of IDP rights can be addressed and
recommendations made. During the first review cycle, 13
African countries received recommendations from other
UN member states and accepted most of them.!3*

While the findings of these bodies are not legally binding,
they add an important element to accountability inasmuch
as they emanate from regional and international organs
entrusted with the task of monitoring the implementation
of human rights and compel the country concerned to
justify its (in)actions vis-a-vis the international community.

¢) Appropriate normative and institutional
frameworks

As international law is not directly applicable in many
countries, the domestic application of international and
regional human rights guarantees hinges on their in-
corporation in national laws and policies. The absence
of normative and institutional frameworks to deal with
displacement issues is a key weakness in many African
states, including DRC'® and Chad'®5, resulting in the
non-implementation of international obligations vis-a-
vis IDPs. The existence of an appropriate normative and
institutional framework addressing internal displacement
is thus an essential prerequisite for the practical imple-
mentation of such obligations.

Sectoral laws, strategies and policies are usually not
drafted with situations of internal displacement in mind
and hence all too often do not respond to the specific
needs of IDPs. For example, the former Representative
of the UN Secretary-General found that in Céte d'lvoire

and Nepal displaced children were required by law to
present documentation for admission to a new school,
but were unable to do so because they had lost or left be-
hind such documents in the course of being displaced.'’
Similarly, IDPs are often unable to recover property left
behind because title deeds usually required as evidence
of ownership have been lost or destroyed during an
armed conflict or natural disasters. Thus, existing laws
“may unintentionally discriminate against IDPs” because
they “pose unintended obstacles to the ability of IDPs to
realize their rights or [...] do not, on their own, provide a
sufficient basis for addressing the needs of IDPs”, making
it necessary to enact specific legislation.'®

Appropriate institutional arrangements are just as impor-
tant as normative frameworks. The absence of a govern-
ment focal point for displacement issues and overlapping
and competing powers of several ministries and adminis-
trative units result in a lack of coordination or a situation
in which nobody feels responsible.’®® Focal points exist
today in several African countries but they do not usually
possess the necessary authority to coordinate relevant
line ministries unless they are situated at a sufficiently
high level in the president’s or prime minister’s office.'*°
Even where institutional responsibilities are clear, imple-
mentation may fail because of the lack of a sufficiently
strong presence of governmental agencies at the provin-
cial, regional or district levels in affected areas."’

d) Capacity

State capacity to implement complex and demanding
regulations such as those arising from the Kampala Con-
vention or the Great Lakes IDP Protocol is a particularly
important factor in determining the success or failure of
such instruments.

Lack of capacity exists at different levels. In many coun-
tries, there is a lack of proper understanding of key con-
cepts such as the notion of what constitutes an IDP, their
specific protection needs or the processes and elements
that are necessary to achieve durable solutions for them.
There is also a lack of capacity to collect and analyze the
kind of information about the displacement situation that
is necessary for any adequate response. Lastly, human
and financial resources are often too limited to have a
real impact, even where the other challenges mentioned
here do not exist or could be overcome. Building capac-
ity with respect to all these aspects is a factor of crucial
importance for the implementation of treaty obligations
in practice.

In this context, the significant number of what are called
fragile or “failed” African states '*? with IDPs is particu-
larly worrisome. According to the Failed State Index 2011,
seven of the 21 countries with IDPs on the continent are
among the 10 most vulnerable and dysfunctional states
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worldwide, with Somalia, Chad, Sudan and DRC ranked
first to fourth.!*8 4 Ratification of international instru-
ments by such states is motivated by reputational con-
cerns rather than an actual commitment to implement
them. This problem is particularly serious if the state
presence is very weak or virtually absent in parts of the
country where IDPs have found refuge or to which they
are expected to return.'*® In such situations and in the
absence of sufficiently strong de facto authorities, inter-
national actors must often substitute for governments,
provided that humanitarian access and sufficient financial
resources are available.

e) Access to international support

Donor funding and other international support are par-
ticularly relevant elements for the strengthening of do-
mestic capacity, and access to such support may offer
an incentive not only for ratification of international legal
instruments protecting IDPs but also for their implemen-
tation. While the primary responsibility under existing
international law for assisting and protecting IDPs as
part of the permanent population of a country lies with
national governments, the authorities concerned all too
often lack the capacity to assume responsibility without
proper funding. Yet the requisite funds are often difficult
to raise unless a government shows willingness to im-
prove its own performance. When, for instance, humani-
tarian funding almost collapsed in 2010, the government
of Yemen finally displayed a willingness to develop a
strategy on IDPs and strengthen its activities on behalf
of the displaced in order to signal to donors that it took
the issue seriously and was ready to abandon its previ-
ously haphazard approach. That step was honored by do-
nors.*®In the Central African Republic, agreement on the
peacebuilding strategy'” and the ensuing international
support had a positive impact on government activities.
It began to assume responsibility for IDPs by sending
officials tasked with providing them with protection to
displacement-affected areas.!*®

4. What development actors can do

International development actors are unlikely to be in a

position to convince governments to ratify conventions

protecting IDPs. They may, however, support activities

in their areas of expertise that are necessary for, or con-

ducive to the creation of the requisite conditions for the

ratification and implementation of international and re-

gional instruments, in particular by:

= Offering donor support as an incentive to states to im-
prove their action on behalf of IDPs and engaging in a
dialogue with them on how to improve implementation
of their obligations under international instruments;

= Facilitating - through training activities, publications,
South-South exchanges and other learning activities

- the diffusion of concepts related to relevant human
rights of IDPs and corresponding state responsibilities
and obligations at the central but also the local level of
states affected by internal displacement;

Taking measures, in close cooperation with humanitar-
ian actors such as the UN Refugee Agency (UNHCR),
to:

a) establish normative and institutional frameworks at
the domestic level that cover not only humanitarian
but also developmental action;

b) build capacity in terms of knowledge, human re-
sources, and necessary infrastructure and tools;

Supporting IDP communities and national or localNGOs
lobbying for ratification and proper implementation;
Supporting steps to establish and strengthen account-
ability mechanisms including through projects aimed
at:

a) enhancing the capacity of IDPs, their communities
and civil society to advocate for the human rights of
the displaced and to hold authorities accountable
for neglecting or violating such rights (e.g. training,
support to organizations, legal aid projects);

b) introducing or reinforcing administrative account-
ability mechanisms at the appropriate level for local
authorities, line ministries, the security sector and
other state institutions (such as disaster manage-
ment agencies);

c) building the capacity to focus on such rights of
organs and bodies that monitor the implementa-
tion of human rights of IDPs, such as independent
national human rights institutions (national human
rights commissions; ombudsman’s offices, etc),
parliamentary oversight committees and courts;

Implementing projects that directly address the human
rights of IDPs in development-related areas such as en-
hancement of the availability and accessibility, without
discrimination, of basic services in areas such as health,
education, water supply and sanitation; restoration of
livelihoods; provision of housing and protection of land
and property rights.
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Why Should Development Actors Use a Rights-
Based Approach when Addressing Internal

Displacement?

1. The complementarity of human rights
and development approaches in the area of
internal displacement

a) Identifying impoverishment risks: an entry-
point for development actors

While some development actors are familiar with rights-
based approaches to development, others are more hesi-
tant to explicitly refer to human rights. For them, the no-
tions of poverty and impoverishment may provide a more
familiar entry-point for addressing internal displacement.

There can be no doubt that violence in general is a driver
of impoverishment."*® Empirical data show that IDPs are
disproportionately affected by impoverishment because
they have to leave their livelihoods and property behind
and usually find it difficult to access new livelihood op-
portunities during displacement.’® From this perspective,
displacement can be appropriately described as a process
of impoverishment of individuals, families and communities
as it usually means that IDPs lose their livelihoods as well
as any previous access to health services and education.”™’
Host communities may have to exhaust their resources to
cope with the arrival of IDPs. The negative developmental
impact on hosts is particularly relevant in Africa, where the
great majority of IDPs do not stay in camps run or sup-
ported by humanitarian actors but live with host families
or among host communities with little outside support.

Against this backdrop, the Impoverishment Risk and Re-
construction Model (hereinafter IRR model) developed by
Michael Cernea in the 1990s'®? is helpful in understanding
and properly addressing such processes. The IRR model
was developed to deal with involuntary resettlement in
the context of development projects but can easily be
adapted to other categories of forced displacement.

The IRR model “highlights the intrinsic risks or sub-pro-
cesses that cause impoverishment through forced relo-
cation, as well as the ways to counteract — eliminate or
mitigate — such risks”. ' Impoverishment is understood
as loss of “(i) natural capital, (ii) man/woman-made phys-
ical capital, (ii) human capital, and (iv) social capital”'®*
The model identifies eight risks or processes that cause
impoverishment of people affected by involuntary resettle-
ment. They are landlessness, joblessness, homelessness,
marginalization, food insecurity, increased morbidity and
mortality, loss of access to common property and services,
and social disarticulation.’®® By addressing these risks it
is possible to reconstruct the livelihoods of involuntarily

resettled people in ways that Cernea describes as pro-
cesses that lead “a) from landlessness to land-based
resettlement; b) from joblessness to reemployment; c)
from homelessness to house reconstruction; d) from mar-
ginalization to social inclusion; e) from food insecurity to
adequate nutrition; f) from increased morbidity to improved
health care; g) from loss of common property to restora-
tion of community assets and services; h) from social dis-
articulation to rebuilding of networks and community”.'%

The model is also useful for cases in which people are
not resettled in another location in the same country, but
are able to find a durable solution by integrating into the
location to which they were displaced or by returning to
their former homes and places of habitual residence.’’
The list of risks or processes leading to impoverishment
can be helpful as a means of understanding the de-
velopmental impacts of other types of displacement, in
particular those caused by conflict, violence and natural
disasters, and the ways in which they can be addressed
by development actors.'®® In order to cover all these situ-
ations, however, it is suggested that the list of processes
addressing relevant risks be reformulated as follows:

a) From landlessness to access to/restitution of land
after displacement and, if possible, temporary use
of land during displacement;

b) From joblessness to reemployment after displace-
ment and, if possible, temporary employment dur-
ing displacement;

c) From homelessness to temporary shelter during
displacement and permanent housing after dis-
placement;

d) From marginalization to social inclusion both during
and after displacement;

e) From food insecurity to adequate food and nutrition
during and after displacement;

f) From increased morbidity to improved health care
during and after displacement;

g) From loss of common property to restoration of
community assets and services;

h) From social disarticulation to rebuilding of net-
works and community during and after displace-
ment, including through reconciliation;

i) From loss of educational opportunities to restora-
tion of access to education.

These goals are not identical to but are compatible with
the criteria identified by international humanitarian agen-
cies and organizations as necessary elements for achiev-
ing a durable solution for IDPs. These elements include
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long-term safety; security and freedom of movement; an
adequate standard of living, including access to adequate
food, housing and basic services; access to employment
and livelihoods; and access to effective mechanisms to
have housing, land and property restored or compensa-
tion paid where restitution is not possible.’®® While safety,
security and freedom of movement are elements outside
the mandates and scope of activities of development
actors, the other three criteria overlap with the elements
of the IRR model.

b) The compatibility of the IRR model with human
rights

Human rights help to normatively ground the IRR model.
All'IRR processes indicated above have their equivalent

in human rights guarantees as enshrined in the 1948 Uni-
versal Declaration of Human Rights; the UN human rights
conventions, in particular the International Covenants on
Economic, Social and Cultural Rights and on Civil and
Political Rights ratified by virtually all African countries;
the African Charter on Human and Peoples’ Rights; and,
more specifically, the Guiding Principles and the Kampala
Convention. Thus, for instance, the processes leading
from food insecurity to adequate food and nutrition and
from increased morbidity to improved health care are
directly linked to the human rights to adequate food and
the highest attainable standard of health.

The following chart provides an overview of the rela-
tionship between development-relevant risks/processes

Impoverishment risks Reconstruction processes

Human rights guarantees

Landlessness

Joblessness

Homelessness

after displacement

Marginalization
during and after displacement

Food Insecurity

Increased morbidity
and mortality

Loss of access to
common property and
services

Social disarticulation

displacement

Loss of educational
opportunities

From landlessness to access to/restitution
of land after displacement and, if possible,
temporary use of land during displacement

From joblessness to reemployment after
displacement and, if possible, temporary
employment during displacement

From homelessness to temporary shelter
during displacement and permanent housing

From marginalization to social inclusion both

From food insecurity to adequate food and
nutrition during and after displacement

From increased morbidity to improved health
care during and after dis-placement

From loss of common property to restoration
of community assets and services

From social disarticulation to rebuilding of
networks and community during and after

From loss of educational opportunities to
restoration of access to education

GPs Nos. 21 & 29(2); Art. 4(5) and
11(6) KC
Art. 14 ACHPR

GPs No. 22; Art. 3(1)(k) KC,
Work-related rights: Arts. 23 UDHR, 6
- 8 CESCR, 15 ACHPR

GPs No. 18(2)(b); Art. 9(2)(b) KC
Right to adequate housing: Art. 25
UDHR, 11 CESCR

GPs Nos. 1 & 22; Art. 3(1)(b) KC
Prohibition of discrimination: Arts.2 and
7 UDHR, 2(2) and 3 CESCR, 2, 3 and
26 ICCPR, 2 and 3 ACHPR

Right to development: Art. 22 ACHPR

GPs No. 18(2)(a)
Right to be free from hunger: Arts. 25
UDHR, 11(2) CESCR

GPs Nos. 18(2)(d) and 19; Art. 9(2)

(b) - (d) KC

Right to the highest attainable standard
of health: Arts. 25 UDHR, 12 CESCR,
16 ACHPR

GPs Nos. 21 & 29(2); Art. 11(5)KC
Right of access to public property and
services: Art 13 ACHPR

Housing, land and property rights:
Arts. 17 and 25 UDHR, 11 CESCR, 14
ACHPR

GPs Nos. 22 & 29(1)

Freedom of expression, association,
political rights: Arts. 20 UDHR, 19, 21,
25 ICCPR, 10 ACHPR

GPs No0.23; Art. 9(2)(b)KC
Right to education: Arts. 26 UDHR, 13
CESCR, 17 ACHPR.
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and the Guiding Principles (GPs), the Kampala Conven-
tion (KC), the Great Lakes IDP and Property Protocols
(IDP-Prot; Property-Prot) and relevant human rights
guarantees as enshrined in the International Covenant
on Economic, Social and Cultural Rights (CESCR), the
International Covenant on Civil and Political Rights (IC-
CPR) and the African Charter of Human and Peoples’
Rights (ACHPR).

Domestic laws and policies on internal displacement
adopted by some African states may contain provisions
that reaffirm, spell out or further develop these general
guarantees.

2. The rights-based approach to
development and the value added for
addressing internal displacement

a) The rights-based approach to development

aa) The UN Common Understanding

At a general level, human rights provide key principles
and a basis for value shaping, complementing and sup-
porting development goals such as the MDGs or good
governance. In the absence of the acknowledgement
that everyone has the right to health and education, and
the fulfillment of corollary obligations by state authori-
ties, relevant MDGs are difficult to reach, and it is hard
to see how good governance is possible when people
are not able to express their opinion on matters affect-
ing their lives or where corrupt authorities are not held
accountable. Human rights principles and standards are
thus increasingly recognized by development actors as
a factor to be taken into account. Some have adopted
explicit human rights-based approaches while others
implicitly integrate them into their activities.

At the core of any rights-based approach to development
lies the aforementioned acknowledgment that people
as “rights holders” have specific rights legally enshrined
in human rights instruments which they can invoke vis-
a-vis authorities who, in turn, have obligations as “duty
bearers” and can be held accountable for any breach of
such obligations. Based on this concept, the approach
has been described by the UN agencies as a method for
planning and implementing development activities that
(i) aims to further the realization of human rights through
all programs of development cooperation, policies and
technical assistance; (i) uses human rights standards
such as equality, non-discrimination, inclusion, participa-
tion and accountability as guidance for programming in
both substantive and procedural terms; and (jii) seeks to
develop the capacities of “duty bearers” to meet their ob-
ligations and/or of “rights holders” to claim their rights.'®®

As human rights and their realization are a basic tenet of
the United Nations Charter and thus binding on all UN
agencies,'®! this common understanding of UN develop-
ment actors is not concerned with the “whether” but
rather with the “how” of a rights-based approach. The
same is not true for other development actors, including
the World Bank, whose mandate does not cover human
rights, and the question arises as to why a rights-based
approach should be relevant for them. Apart from the fact
that such actors should also refrain from doing harm and
that human rights help to develop appropriate safeguards,
such rights are relevant because they become part of
the normative environment of development action that
is binding and that guides national and sub-national au-
thorities. Human rights, thus, are increasingly becoming
a factor that international development actors, regard-
less of their mandates, may be confronted with when
supporting their governmental counterparts. In addition,
a human rights approach may enhance the quality and
effectiveness of development interventions, as will be
shown below (section V).

To make the human rights-based approach to devel-
opment more operational and simple, several organiza-
tions have developed models, among them the PANEL
principles (which stands for participation, accountability,
non-discrimination, empowerment, and linkage to hu-
man rights).'8? This approach is, for instance, used by the
Office of the High Commissioner for Human Rights in
northern Uganda in areas of return of IDPs.'63

bb) Human rights as part of the legal environment of
development action

Some development actors are not mandated to deal with
human rights issues. The World Bank’s core mandate, for
instance, is economic growth and poverty reduction and
it has to work “with due attention to considerations of
economy and efficiency and without regard to political or
non-economic influences or considerations”'®* This does
not mean, however, that human rights are irrelevant for in-
ternational development actors with mandate restrictions.

Development actors that are not mandated to deal with
human rights issues do not operate in a legal vacuum.
Their government partners have legal obligations towards
their people and they are bound by their constitutions
and other domestic law, and by international and regionall
treaties, including conventions protecting human rights
that they have ratified. This is also applicable in the case
of governments of African countries hosting IDPs. Their
authorities are not only bound by general human rights
instruments, including the International Covenants on
Economic, Social and Cultural Rights and on Civil and
Political Rights, but also by the Kampala Convention
and other relevant regional instruments that specifically
address displacement issues. Supporting government
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compliance with these obligations is a legitimate task
for international development actors, regardless of their
mandates.

At the same time, there is a wide substantive overlap
between development and human rights principles,
such as participation, empowerment and accountability,
which also guide and inspire good development practices.
Through their support for, inter alia, primary education,
health care and nutrition, sanitation, housing and the
environment, development banks and other international
development actors contribute to the realization of the
economic, social and cultural rights of vast numbers of
people in developing countries. There is also a link be-
tween civil rights and the performance of development
interventions, as success in socio-economic develop-
ment is dependent to a large extent on an environment
in which rule of law, control of corruption, transparency
and possibilities for political participation exist. Without
explicitly referring to human rights principles, the World
Bank, for instance, acknowledges this dimension in its
Operational Policies OP 4.10 (Indigenous Peoples)'®® and
OP 4.2 (Involuntary Resettlement).'®

b) Value added of a rights-based approach to
development

Beyond the fact that human rights are part of the legal
environment in which development actors operate, they
have specific added value as they help to strengthen the
quality and impact of interventions. In this regard, an in-
depth study of child rights projects in conflict-affected
areas in the Middle East came to the conclusion “that
child rights-based programming seems to add special
qualities to the planning, implementation and evaluation
of development projects that move beyond the intended
delivery of services and that these features may be ben-
eficial for the development and maintenance of human
security”.'®7

A human rights-based approach to development may be
beneficial in at least five respects:

1) Human rights clarify the scope of authorities’ re-
sponsibilities vis-a-vis the displaced. As human
rights designate state authorities as duty bearers
who must respond to claims by rights holders, the
*human rights-based approach to development is
above all a responsibility-based approach. It asks
‘who is, and who should be, responsible for what
with respect to whom?".768 |n other words, human
rights define what people can claim and who is
obliged to respond to these claims.

Example:

In order to fulfill the right to protection of the family,
the Kampala Convention establishes the responsi-
bility of the state to ensure that there are mecha-
nisms “to trace and reunify families separated during
displacement”®® Regarding the “who’, the provision
makes it clear that, while such tracing mechanisms
are often run by the International Committee of the
Red Cross (ICRC), it is the state and not the ICRC
that is responsible for ensuring that separated fami-
lies can access a tracing mechanism. As regards the
“what’, the guarantee clarifies that the state is not
responsible for ensuring that in all cases separated
family members can be identified and reunited with
the rest of the family but only that mechanisms to
look for them exist and are accessible for the dis-
placed.

2) Human rights contribute to shaping the process of

planning and implementing specific programs and
projects. A human rights-based approach regards
beneficiaries of development interventions not as
objects but as responsible subjects who may have
legitimate claims vis-a-vis states and their authori-
ties, and it accepts that people not only possess
the right to freely express their opinion, as guaran-
teed by many human rights conventions, but also
the right to participate in public affairs affecting
them, as enshrined in Article 25 of the International
Covenant on Civil and Political Rights. In practical
terms, this means that the inclusion, consultation
and participation of relevant stakeholders in the de-
sign and implementation of programs and projects
is not an option but a must. The duty of states to
consult with IDPs and allow for their participation
in decisions relating to their protection and as-
sistance and in the context of durable solutions is
explicitly enshrined in the Kampala Convention'
and highlighted with regard to women in the Great
Lakes IDP Protocol.'" This ensures that programs
and projects are better adapted to specific con-
texts and enhance ownership — two factors that
are often critical for the sustainability of develop-
ment interventions. Participatory planning, imple-
mentation and evaluation may also help to reduce
tensions within and between communities and
contribute to the sustainability of projects.'”?

Internal displacement and the Kampala Convention: an opportunity for development actors 29



Examples:'™

In Turkey's Van province returnees were directly
involved in the design and the actual rebuilding of
houses in areas of return. Although the government
was not ready to rebuild the widely scattered original
homes but decided to cluster them in new villages
some distance away from the fields to facilitate
service delivery, the project was successful. People
felt that many of their wishes were taken into ac-
count and that, due to their own work contributions
and planning inputs, these were not “government
houses” but their own.

By contrast, the provision of housing to IDPs in
Georgia met with resistance in some instances from
beneficiaries because they had not been consulted
about their wishes and needs, and those who moved
there did not feel that they had to take care of their
new living spaces and to maintain them properly.

3) A human rights analysis helps to ensure that devel-

opment programs and projects are consistent with

relevant human rights guarantees in terms of their

substance and content. Human rights provide sub-
stantive criteria for the planning and implementa-
tion of programs and projects. Many human rights
guarantees and the jurisprudence of treaty bodies,

in particular the General Comments'™ adopted by

UN treaty bodies, explain in detail the exact enti-
tlements of rights holders within the framework
of a specific guarantee and what the respective
obligations of duty bearers are. A careful analysis of
the exact content of relevant rights is essential for

ensuring that development interventions are framed
in ways that are consistent with human rights.

Example:

As will be explained in greater detail below (section
V1), the right to education, for instance, demands
that schools for IDP children are not only available
in terms of buildings and teaching staff, but also
accessible in terms of geographical proximity, af-
fordability and the absence of bureaucratic obsta-
cles such as the need for personal documentation
which most IDPs do not possess, and acceptable in
cultural terms, meaning that educational programs
for displaced children must be respectful of their
cultural traditions.'”

4)

The relevance of human rights consistency is not
the same for all development interventions. It is
very high where a human rights guarantee con-
stitutes the focus of a program or project (e.g. a
land titling project, an intervention to end harm-
ful child labor or a legal aid program for women
experiencing discrimination). Such “human rights
projects” must be fully consistent with relevant
guarantees. Consistency is also important for de-
velopment activities such as school-building, which
cannot be labeled as human rights activities but
contribute to the realization of such rights (‘hu-
man rights-relevant” development interventions).
Finally, there are projects without a direct link to
human rights. For instance, as no right to a road
exists, road projects cannot be positively framed
in human rights terms. Nevertheless, such projects
must avoid negative human rights consequences
(e.g. forced evictions).

Human rights help to define program and project
safeguards. From a human rights perspective, de-
velopment interventions must avoid causing harm
that amounts to discrimination and other effects
that are incompatible with human rights guaran-
tees. Without a proper human rights analysis there
is a danger that well-intentioned programs and
projects actually harm people in ways incompatible
with human rights guarantees. Development inter-
ventions supported by international development
actors should be carried out in ways that are con-
sistent with human rights principles, in particular
the principle of non-discrimination, and specific
guarantees for particular categories of people
such as women, children and members of ethnic
or religious minorities or indigenous peoples, be-
cause partner countries are bound by these prin-
ciples as a matter of international law. In practical
terms, this means that human rights safeguards
are used to prevent the unintended replication of
traditional social structures and attitudes that ex-
clude or marginalize certain categories of people,
and the sidelining of those most in need, and to
ensure that basic human rights principles such as
the best interests of the child (Art. 3, Convention on
the Rights of the Child) are respected in projects
addressing the needs of children.
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Example:'®

In a post-disaster situation in an African country, an
international agency distributed seeds and tools and
introduced new techniques to rebuild agriculture.
The project included only men because traditionally
women in that region were not involved in farming.
This meant that women who actually had access
to land because their husbands had perished dur-
ing the disaster or had abandoned the family were
not included and were thus unable to provide for
themselves or their children suffering from malnu-
trition. This negative consequence could have been
avoided had the project designers been aware of
the non-discrimination principle and identified the
beneficiaries on the basis of a careful analysis of
pre-existing patterns of discrimination.

5) The concept of rights holders and duty bearers in-
herent in human rights entails the notion of account-
ability of the latter towards the former and thus helps
to strengthen the idea of accountable governance.
A basic tenet of international human rights law is
the right to an effective remedy and redress for
violations. States must therefore ensure that any-
one claiming that a human right has been violated
has their claim determined by a competent judicial,
administrative or legislative authority and that any
remedy granted is enforced."”” More specifically,
the Kampala Convention obliges states to “provide
persons affected by displacement with effective
remedies” and with “just and fair compensation
and other forms of reparations, where appropri-
ate” (Art. 12). Thus, human rights provide for legal
as opposed to social or political accountability.
As highlighted above,'”® judicial, quasi-judicial or
administrative mechanisms for providing remedies
may exist at the domestic as well as the interna-
tional level. At the domestic level, they may be part
of the formal legal order or be provided by tradi-
tional mechanisms of dispute settlement that are
recognized by the state.

These principles are grounded in contemporary un-
derstandings of human rights obligations. Accord-
ing to the current practice of human rights courts
and monitoring bodies, human rights obligations are
not limited to state authorities’ duty to respect hu-
man rights; i.e. to refrain from actively violating them.
They also have the duty to protect people against
infringements of their rights by private actors to the
extent that they have knowledge of such threats
and possess the means to counter them, as well as
the duty — within available resources in the case of
economic, social and cultural rights — to fuffill them,

i.e. to create the legal and institutional framework
and to provide the goods and services necessary
for the enjoyment of rights by their holders.'™

¢) Relevant questions

While the issue of human rights-based programming
of development activities'® is not a topic addressed in
this study, the elements of responsibilities, procedural
and substantive human rights consistency, safeguards
and accountability are helpful in ensuring that devel-
opment interventions targeting IDPs, host communities
and others affected by displacement are in line with their
human rights. Relevant questions to be asked include
the following:'®!

Responsibilities: Rights holders and duty bearers
= Who are the rights holders and what are their rights in
a specific situation?
= Do IDPs and members of other affected com-
munities have specific rights that they can claim
in the situation?
= Do displaced women, children, people with dis-
abilities, or members of minorities have specific
rights that they can claim in the situation?
= Do IDP communities have rights as a collective
under the African Charter of Human and Peoples’
Rights? Which collective rights?
= Do members of host communities and other af-
fected people have specific rights that they can
claim in the situation?
= Who are the duty bearers and what are their responsi-
bilities in a given situation?
= Whois responsible for addressing specific rights
claims of IDPs at the local level?
= Whois responsible for addressing specific rights
claims of IDPs at the central level?
= Isitclear whois responsible for what or are there
gaps in the allocation of responsibilities?

Process: Access to information, consultation, and
participation
= Has effective provision been made for the information,
consultation and participation of IDPs and others af-
fected by a specific program or project?
= Do IDPs and other affected people de facto and
de jure have the possibility to exercise their right
to information and to freedom of expression and
association, and the right to participate in public
affairs affecting them?
= Are measures in place to ensure that IDPs and
other affected people are not just heard but ef-
fectively and meaningfully involved in planning
and implementing programs and projects that
affect them?
= Is the effective and meaningful involvement of
women, youth and marginalized groups ensured?
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= Do certain IDPs lack the possibility/capacity to
express themselves freely and meaningfully, and
how are problems of social or cultural barriers or
power dynamics addressed?

Substance and Content: Human rights consistency, in
particular non-discrimination
= Are specific programs and projects framed in ways that
are consistent with relevant rights of IDPs and others
affected by displacement?
= Are programs and projects addressing social and
cultural rights such as the right to food, housing,
health and education, and ensuring that relevant
goods and services are available in sufficient
quantity and accessible without discrimination in
geographical, administrative and financial terms?
= Do programs and projects addressing other hu-
man rights take into account the specific entitle-
ments enshrined in them?

Safeguards: Do no harm
= Have steps been taken to ensure that specific pro-
grams and projects do not violate the rights of those
affected by them?
= Are programs and projects framed in such a way
as to avoid discrimination on grounds such as
race, gender, language, religion, political or other
opinion, ethnic, national or social origin, property,
birth or other status?
= Are programs and projects framed in such a way
as to avoid other negative and harmful impacts
on people affected by them?
= Are monitoring measures in place to detect and
address unintended discriminatory or otherwise
harmful effects, particularly on vulnerable and
marginalized groups?

Accountability: Effective remedies
= |s accountability at all relevant levels ensured?
= Are relevant judicial, quasi-judicial or administra-
tive complaint and redress mechanisms in place
at all stages? Are traditional or other alternative
dispute settlement mechanisms available?
= Do IDPs and other affected people possess suf-
ficient knowledge about such mechanisms and
the capacity to use them?
= Isaccess to such mechanisms guaranteed or are
there obstacles such as high costs, administrative
hurdles, language requirements or discrimination
and corruption?
= Are available complaint/redress mechanisms
efficient and effective?
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The IRR model was identified above'®? as a useful tool
which, in a slightly modified form, can be used in support
of development activities addressing conflict- and disas-
ter-induced displacement. Understanding displacement
as a situation with increased risks of impoverishment
which calls for processes to reverse such risks helps to
identify entry points for development actors in terms of
areas of activity. At the same time, these processes are
relevant from a human rights perspective insofar as they
are also addressed by the Kampala Convention and other
relevant human rights instruments which have the effect
of turning the reconstruction processes suggested by the
IRR model from adequate and desirable policy responses
into, at least in part, obligations of states owed to IDPs.

It would go beyond the scope of this study to discuss all
nine categories of impoverishment risk — landlessness,
joblessness, homelessness, marginalization, food inse-
curity, increased morbidity and mortality, loss of access
to common property and services, social disarticulation
and loss of educational opportunities — and the proc-
esses to reverse them. Instead, most of these elements
will be analyzed under the three more general headings
of (i) basic services, (i) housing, land and property, and
(iii) livelihoods. In addition, the issue of responsive and
accountable governance will be taken up inasmuch as
such governance is essential for the success of many of
the identified processes.

1. Delivery of basic services, in particular
health and education

a) Typical problems faced by IDPs

Displacement usually means that people lose their ac-
cess to basic services such as water and sanitation,
health care and education unless humanitarian actors
provide such services in camps, collective shelters or
settlements. Certain services may be made available for
IDPs for the first time in their lives, particularly if they
come from remote rural areas.

Problems for IDPs occur in three typical settings:

1) Services provided by humanitarian agencies and
different types of non-governmental actors'® in
camps, collective shelters and IDP settlements
may disappear quickly when humanitarian actors
leave after the emergency phase, or they may de-
teriorate when displacement becomes protracted
and humanitarian funding decreases.

Human Rights and Development Interventions:
Relevant Areas and Topics

2) IDPs staying with host families or scattered among
host communities may not have access to basic
services because of administrative hurdles or for
discriminatory reasons; because such services
are totally overwhelmed by the arrival of IDPs; or
because they are non-existent in areas where the
displaced find refuge.

Examples:

In some locations in Cote d'lvoire, IDP children were
denied access to local schools unless they could
produce a birth certificate, a document that many of
them did not possess because it was never issued
or was taken from them at roadblocks when they
were fleeing.'

In Nepal, the right to education of displaced children
was affected because they were unable to produce
so called “transfer papers” issued by the headmaster
of their former school which were required by law
for admission to their new school. Many of these
children fled when their village was attacked and
headmasters were displaced t00.'¢°

In Iraq, certain IDPs squatting on public land where
denied access to local health facilities, schools and
other services in violation of the law, but no effective
remedies were accessible for the displaced under
the specific circumstances of the situation.'®

3) IDPs may return (or opt not to return) to areas where
basic services collapsed or were destroyed during a
conflict or disaster, or where services exist but return-
ees are denied access for discriminatory reasons.

Examples:

A longitudinal study in northern Uganda showed that
“the lack of health services and safe water in their
home villages” was one of the key reasons why peo-
ple hesitated to return when this became possible
and that access to schools “has been a key factor
in households’ decisions around when and where to
move, to a far greater extent than access to health
services. This underlines the value parents place
on education, and the need for continuing donor
commitment to the sector.”®”
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In Bosnia and Herzegovina, returnees belonging to
minority communities left again when local authori-
ties failed to provide houses rebuilt by the interna-
tional community with water and electricity.'®®

Thus, basic services may not be available, or they
may exist in a given location but not be accessible
for IDPs. Sometimes, basic services are available
and accessible but not acceptable because they
violate certain cultural norms or traditions or lack
the minimal level of quality that can be reasonably
expected in a given situation.

Examples:

In Yemen, community centers served to assist IDPs
with counseling and to impart certain skills. Cultural
norms prevailing among the displaced resulted in
women staying away from the centers because no
hours or days were set aside when men were not
allowed to go there.'®

In parts of Bosnia and Herzegovina, returnees be-
longing to minority communities refused to send
their children to schools where the curriculum for
courses in history, religion, language, music or ge-
ography only reflected the cultural traditions of the
majority. As a result, minority children could only go
to classes after the majority children left - a phe-
nomenon known as “two schools under one roof".'®°

b) Human rights aspects of development
interventions

Development actors are routinely involved in supporting
government activities aimed at providing basic services in
areas such as health, water and sanitation and education.
In this regard, Article g(2) of the Kampala Convention
requires states to provide IDPs with humanitarian assis-
tance, including health services, sanitation and education
and to extend such services, where appropriate, to local
and host communities. It also requires states to address
reproductive and sexual health needs of displaced wom-
en and to provide psychosocial support for victims of
sexual and similar abuse. According to Article 11(1) of
the Kampala Convention, the restoration of services,
including in the areas of health and education, is implicit
in the obligation “to create satisfactory conditions” for
durable solutions.

The Great Lakes IDP Protocol requires state parties to
receive IDPs “in satisfactory conditions of dignity, hy-
giene, water, food and shelter” and “extend protection
and assistance to communities residing in areas hosting

internally displaced persons”'®" More generally, the IDP
Protocol makes it mandatory to incorporate the Guiding
Principles into domestic law and thus to implement, inter
alia, all principles addressing service delivery, including
in the area of health and education.’®? In this context,
Principle 19 on the right to development and Principle
23 on the right to education are based upon and reflect
Articles 12 and 13 of the International Covenant on Eco-
nomic, Social and Cultural Rights.

A human rights-based approach to programs and projects
in the area of health and education thus has to take the
following elements into account:
1) Rights holders and duty bearers: The Kampala Con-
vention and other relevant instruments designate
IDPs in general as the main rights holders. In addi-
tion, they provide special entitlements for women
(regarding reproductive health), people with dis-
abilities, children (regarding special protection and
assistance), and victims of sexual abuse (regarding
psychosocial support).

With regard to duty bearers, relevant instruments
leave it to states to decide whether competent line
ministries or special institutions are responsible
for carrying out these tasks. It is clear that, once
the emergency phase is over, they cannot be as-
signed to humanitarian actors alone and require
the involvement of development actors.

2) Information, consultation and participation of IDPs
and, where appropriate, local and host commu-
nities regarding the provision of basic services
should be undertaken not only when needs are
assessed but also in connection with the planning
and implementation of projects and, where ap-
propriate, their actual administration. Information,
consultation and participation regarding the provi-
sion of basic services helps to identify adequate
solutions, to empower affected communities and
to contribute to the sustainability of interventions
by enhancing acceptance and ownership.

3) Human rights consistency, including non-discrim-
ination: As general human rights law enshrines,
inter alia, the right to the highest attainable stand-
ard of health and the right to education,'®® it can be
inferred that related services provided in displace-
ment situations should be adequate. According to
relevant human rights bodies, these rights require
that relevant goods and services are not only avail-
able, i.e. provided in sufficient quantity and quality,
but also accessible, acceptable and adaptable. Ac-
cessibility requires that relevant goods and services
(i) are provided to all according to their needs and
without discrimination, i.e. can be used by people
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according to their needs and regardless of gender,
ethnic origin, political opinion, belief, language, age
and other elements covered by the prohibition of
discrimination; (i) are within safe reach and can be
physically accessed by everyone, including peo-
ple with specific needs; and (jii) are affordable, i.e.
economically accessible. Acceptability refers to the
requirement that the goods and services provided
are (i) respectful of the culture of individuals, mi-
norities, indigenous peoples and communities, and
sensitive to gender and age requirements; and (ii)
are not sub-standard but provide the level of quality

that can be expected in a given situation. Adapt-

ability requires that these goods and services are
provided in ways that are flexible enough to adapt
to changing needs in the different phases of emer-
gency relief, protracted displacement, recovery,
and, in the case of displaced people, return, local
integration or settlement elsewhere in the country.

Example:

In order to increase the availability and accessi-
bility of health services in areas of return, Turkey
introduced an action plan to address the protracted
displacement situation in Van province and to pro-
mote durable solutions, which provided for mobile
health units that “will be purchased and equipped on
a scale appropriate to the population intensity and
field of service provision. These mobile health units
will periodically visit remote villages that lack ready
access to permanent health facilities"'** To enhance
adaptability, the action plan envisages “[dlynamic
planning and implementation [...] characterized by
the ability to reformulate service delivery based on
assessments of impact, efficiency, local ownership
and relevance. In the case of Van, this means a tran-
sition from the collectivized village model[...], where
all basic services (housing, education, transporta-
tion, etc.) are provided, to a participatory rural reset-
tlement model in which returning citizens are more
actively involved in both the planning and service
delivery aspects of the resettlement process”. '

With regard to the requirement of economic accessi-
bility, internally displaced children in some countries
do not have to pay any fees at the primary school
level. In Azerbaijan, IDPs have free access to higher
education, including at the university level.'®

More specifically, relevant norms require, as men-
tioned above, that the reproductive and sexual
health needs of displaced women are addressed,
psychosocial support for victims of sexual and oth-
er abuse is provided, and contagious and infectious

4)

5)

diseases, including AIDS, are prevented. The right
to health as enshrined in Article 12 of the Interna-
tional Covenant on Economic, Social and Cultural
Rights requires states to take the necessary steps
to, inter alia, reduce infant mortality and to “assure
to all medical service and medical attention in the
event of sickness”.

As regards education, Guiding Principle 23 requires
that displaced children receive free and compul-
sory education at the primary level that respects, to
the extent possible, their cultural identity, language
and religion, and that special efforts are made to
include girls in education programs. Education and
training facilities should also be made available
to adolescents and women in particular. These
requirements are also implicit in the right to edu-
cation enshrined in Article 13 of the International
Covenant on Economic, Social and Cultural Rights.

Human rights safeguards: Development actors of-
ten use area-based approaches to create or en-
hance basic services. This is generally adequate,
but it also carries the risk of unintended discrimi-
natory effects as a consequence of the failure
to factor into planning the specific needs of the
displaced. This may happen because IDPs (i) are
not consulted or lack a sufficiently strong voice to
be heard at the planning stage; (i) do not — as a
consequence of being displaced — meet the nec-
essary criteria (e.g. permanent residency; posses-
sion of a house) to qualify as beneficiaries; or (jii)
simply become victims of ethnic, religious, political
or other discrimination by local or host communi-
ties. With regard to the third of these challenges,
UNDP's finding that in fragile and conflict-affected
settings it is important to ensure “that services are
delivered in a way that is not captive or partial to
specific elite or identity-based interests™" has a
particular bearing on displacement situations.

Other human-rights-based safeguards include
the avoidance of unsafe locations for schools and
health facilities. Such action was taken, for instance,
in educational projects for internally displaced chil-
dren in Yemen when students felt unsafe.!%®

Accountability: In the area of service delivery, ac-
countability can take several forms. The strongest
formis judicial action in cases where rights holders
take duty bearers to court in order to force them to
make relevant services available or to admit IDPs to
available schools or health services where they are
denied access. Other accountability mechanisms
include administrative monitoring of educational'®®
and health services that includes a focus on human
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rights-relevant aspects of services delivery (acces-
sibility for all, non-discrimination etc), or the crea-
tion of committees of users that monitor schools,

health facilities and hospitals.

Example:

In Colombia, the Constitutional Court recognized
that “the State is bound, at the minimum, to secure
the provision of a school seat for each displaced
child within the age of mandatory education, in a
public educational institution. That is to say, the
State's minimum duty in regards to the education
of displaced children is to secure their access to
education, through the provision of the seats that are
necessary in public or private entities of the areal.. ]
This preferential treatment for displaced children is
justified, not only because education is one of their
fundamental rights - as happens with all the other
children in the national territory - but because of their
especially vulnerable conditions they receive rein-
forced constitutional protection, which means, in the
educational field, that if at least their basic education
is not secured, the effects of displacement upon their
personal autonomy and the exercise of their rights
will be worsened”?%° In a previous case (Decision
T-215 of 2002), the court had ordered the competent
authority in a specific area “to secure access to the
educational system by the plaintiff children, using
the available places in the schools of the area”.?!

With regard to the right to health, the court stated,
inter alia, that every IDP “has the right to receive
a document that proves his/her inscription with a
health service provider, so as to secure effective
access to healthcare services” 2%

c)
In
(ef6]

Good development practice
line with the IRR model, development actors can
ntribute to the two key processes leading () from in-

creased morbidity to improved health care, and (i) from
loss of educational opportunities to restoration of access

and that they are expanded, where appropriate, ren-
dered accessible for host communities, and made
sustainable; or ensuring that IDPs are mainstreamed
into existing regular services and — if necessary —
that the capacity of such services is expanded to be
able to cater for additional users. This is important
as “an over-reliance on non-state service providers
may be unsustainable and can rapidly fade once
external support comes to an end”;?%

3) Ensuring that deteriorated or destroyed health,
sanitation and educational services are (re)built in
areas of return, expanded if necessary in areas of
local integration, or built in areas of relocation or
settlement in another part of the country;

4) Ensuring that all such services are accessible, with-
out discrimination, to the displaced in spatial and
economic terms and that legal or administrative ob-
stacles to access are removed. With regard to such
obstacles, a particular problem in many countries
is the fact that certain sectoral laws and policies
designed for normal circumstances have detrimen-
tal effects on IDPs because they fail to take into
account their specific problems. Where laws and
policies specific to IDPs exist, they sometimes con-
tradict general laws and fail to clarify how such con-
flicts should be resolved. Here, development actors
can help to design clear legal provisions, policies
and action plans specific to IDPs that avoid overlap
or conflicts with regular laws, policies and programs.

Example:

“In Somaliland, the Ministry of Education, in collabo-
ration with Save the Children UK and Save the Chil-
dren Denmark, launched an Alternative Approach to
Basic Education (AABE) program in IDP and refugee
returnee settlements. This is a condensed lower pri-
mary education program, whereby the usual four
years of primary education can be completed in three
years, with the aim that pupils will then be channeled
into the formal education system.

Such flexibility in implementing national curricula

to education during and after displacement by: should be reflected in the national education legis-
1) Enhancing availability by ensuring that the capaci- lation that will often stipulate the age that children
ties of existing health, sanitation and educational must be in order to undertake a certain level of
services are expanded and upgraded in areas schooling. Especially in the context of protracted
where |IDPs are hosted in order to enable such displacement crises, there is a need for adult learn-
services to cope with the influx. The sustainability ing and vocational classes for individuals who did
of such interventions should be taken into account not have the opportunity to attend school as a result
early on in order to provide host communities with of their protracted displacement. In Guatemala, the
development gains once IDPs leave to return to national education legislation explicitly recognizes
their areas of origin; that in the case of some adults, accelerated learn-
2) Ensuring that services built up by humanitarian ac- ing courses may be necessary in order to provide
tors are taken over by line ministries, local authori- them with the opportunity to begin or complete their
ties or communities when humanitarian actors leave education from the primary level.” 204
36 Walter Kalin / Nina Schrepfer | November 2012



In the context of displacement situations, development
actors often focus for good reasons on the infrastructure
investments necessary for the provision of health serv-
ices, water and sanitation or education. These, however,
are insufficient to ensure the availability of necessary
services without sufficient staff and resources to properly
run and maintain them.

Example:

In Uganda, the Peace, Recovery and Development
Plan (PRDP) for northern Uganda focused on four
priority areas, i.e. the construction of roads, schools,
health clinics and water points when returns be-
came possible in 2008/09. At that time, however,
there were concerns that staffing and equipment
of services remained a major challenge because
the government faced difficulties in finding staff,
in particular for remote areas where absenteeism
presents a problem due to lack of staff housing.
Lack of equipment at schools and of medical stocks
in health posts and clinics were other challenges
affecting the functionality of services. Because of
these challenges, the UN Peace Building and Re-
covery Assistance Programme (UNPRAP) aimed to
complement PRDP and address the “software” side
of service recovery.??®

In such situations, development actors need to strength-
en their capacity to intervene in a timely and flexible
manner. As UNDP has stressed, transitions from fragility
to peace “are non-linear and will demand continual learn-
ing” and thus “development agencies must be equipped
to anticipate and address immediate priorities of fragility,
while remaining prepared to ‘shift gear’ at a moment'’s
notice”°® This, however, runs counter to traditional ap-
proaches of long-term planning and inflexible imple-
mentation processes. For example, when mass returns
started in northern Uganda, many stakeholders deplored
the absence of development actors at a time when hu-
manitarian actors had left, a problem that stemmed not
so much from a funding gap as from the fact that the
former had not anticipated the changes when planning
their activities.

On the other hand, governments and the international
community sometimes adopt specific programs to ad-
dress the plight of the displaced as one-time interven-
tions. To make them effective and sustainable, it is impor-
tant to ensure that they are linked and coordinated with
relevant general development plans. This may necessitate
a revision and adaptation of such development plans in
light of achievements and remaining challenges once the
implementation of displacement-specific interventions
has come to an end.

Example:

The United Nations Development Assistance
Framework for Irag 2010 — 2014 (UNDAF) includes
as one of five priorities increased access to qual-
ity essential services. Under this heading, UNDAF
stressed that the UN country team (UNCT) “will
focus on supporting policy reform and participa-
tory and accountable implementation mechanisms
for improved delivery of quality services. To ensure
that services are delivered in an equitable manner,
the UNCT will advocate for the formulation of social
policies and budgets that are inclusive of all sectors
of Irag’s populace, while being child friendly, gender
sensitive, and in line with international standards.
Downstream, the UNCT will provide technical sup-
port for capacity development of service providers,
to enable the delivery of quality essential services,
particularly health, education, water and sanitation,
housing, agricultural inputs, and food and nutrition
security. Special focus will be placed on assisting in
the extension/restoration of basic essential services
where currently absent, thereby promoting the (re)
integration of IDPs and returnees, and providing en-
hanced basic services for entire populations in areas
strained by population movements and instability".2%"

2. Livelihoods

a) Typical problems faced by IDPs

Self-employed farmers who owned land, shopkeepers
and other people with their own businesses or enterprises
lose their livelihoods because they have to leave behind
the very basis of their economic activities in terms of as-
sets, resources, customers and professional and social
networks. Moreover, IDPs previously employed in industry
and services or as agricultural laborers automatically
become jobless when they are displaced.?%®

[tis obvious that all these people face difficulties in find-
ing new employment and other livelihood sources while
in displacement for a multitude of reasons. Internal dis-
placement often takes place in the context of economic
downturns caused by armed conflict, political crises or
natural disasters and IDPs may be displaced to areas
where no work is available. Experience shows that even
where economic opportunities exist, IDPs

“often face discriminatory barriers to training, educa-
tion and employment while displaced, whether based
on ethnic prejudice, distance of settlements from job
markets or pragmatic grounds such as the protection
of jobs in host communities or concerns that allowing
IDPs to work will encourage them to permanently
resettle [...] Sometimes, governments pursue active
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policies aimed at keeping IDPs away from the labor
market and other economic activities with a view to
maintain their readiness to return to places of origin
once this becomes possible."2%°

Unavailability of economic opportunities and discrimi-
nation in the economic sphere may also persist in the
context of durable solutions.

Lack of access to livelihoods not only causes impoverish-
ment but may also trigger particularly serious depend-
ence on humanitarian assistance and, in its absence,
exposure to serious economic exploitation, including con-
temporary forms of slavery, sexual exploitation of women
and girls, dangerous or exploitative forms of child labor
and underage recruitment as child soldiers.2'®

b) Human rights aspects of development
interventions

Livelihood issues are not directly addressed by interna-
tional human rights instruments, even though guarantees
such as the right to work, the right to an adequate stand-
ard of living and property rights are closely related to
them. The Kampala Convention, in Article 3(1)(k), explicitly
stipulates that state parties shall promote “self-reliance
and sustainable livelihoods amongst internally displaced
persons” without, however, using such promotion as an
excuse to withhold necessary assistance. Article 11 re-
quires states to seek durable solutions for IDPs, a goal
that cannot be achieved without restoring livelihoods.

The Great Lakes IDP Protocol does not go so far but it
refers implicitly, by making the incorporation of the Guid-
ing Principles into domestic law mandatory, to Principle
22 according to which IDPs shall not be discriminated
against with regard to their “right to seek freely oppor-
tunities for employment and to participate in economic
activities”. Thus, unlike the Kampala Convention which re-
quires active measures to promote livelihoods, the Great
Lakes IDP Protocol is limited to prohibiting discriminatory
restrictions on access to available livelihoods.

In general human rights law, the following rights are par-
ticularly relevant for IDPs: the right to work, understood
as “the right of everyone to the opportunity to gain his
living by work which he freely chooses or accepts”??' thus
including both employment-based and self-employed
economic activities; the right to food security as an as-
pect of the right to food;?'? guarantees protecting against
exploitative labor conditions,?'® including for children;>'*
and guarantees regarding the elimination of discrimina-
tion against women in the field of employment and equal
pay for women and men.?'®

A human rights-based approach to programs and projects
in the area of livelihoods must take the following elements
into account:

1) Rights holders and duty bearers: In the area of live-
lihoods, applicable legal norms entitle IDPs to a
livelihood, with — in certain respects — additional
guarantees for displaced women and children.
Local and host communities, unlike in the area
of basic services, are not explicitly mentioned as
right holders but they are entitled on the basis of
general human rights law not to be discriminated
against, meaning that they should be included in
programs and projects to the extent that they have
similar needs to IDPs.

Duty bearers are those state authorities that have
been designated by domestic law as being in
charge of labor and economic policy. Such authori-
ties, however, may not exist, particularly in failed
or failing states, creating particular challenges
for IDPs. Private economic actors are particularly
important for livelihood projects, but they are not
bound by human rights guarantees for IDPs unless
domestic law imposes specific obligations on them
over and above general labor law and standards.

2) Information, consultation and participation: Here,
the general principles described above apply. Infor-
mation is particularly important, as without knowl-
edge about available economic opportunities IDPs
can hardly regain their livelihoods. Without careful
consultation and effective participation of IDPs,
many livelihood projects will not respond to the real
needs of the displaced.

3) Human rights consistency, including non-discrim-
ination: The right to work is not the right to be
provided with an income-generating activity by
the state. Rather, as highlighted by the UN Com-
mittee on Economic, Social and Cultural Rights,
the following dimensions of the right are in the
foreground:

“‘Availability. States parties must have special-
ized services to assist and support individuals in
order to enable them to identify and find avail-
able employment;

Accessibility. The labour market must be open
to everyone under the jurisdiction of States par-
ties. Accessibility comprises three dimensions:
(i) Under its article 2, paragraph 2, and article
3, the Covenant prohibits any discrimination in
access to and maintenance of employment [.. ]
According to article 2 of ILO Convention No.
111, States parties should ‘declare and pursue a
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4)

5)

national policy designed to promote, by methods
appropriate to national conditions and practice,
equality of opportunity and treatment in respect
of employment and occupation, with a view to
eliminating any discrimination in respect thereof’
L.];

(ii) Physical accessibility is one dimension of
accessibility to employment [.. ] ;

(i) Accessibility includes the right to seek,
obtain and impart information on the means
of gaining access to employment through the
establishment of data networks on the employ-
ment market at the local, regional, national and
international levels;

Acceptability and quality. Protection of the right
to work has several components, notably the
right of the worker to just and favourable con-
ditions of work, in particular to safe working
conditions, the right to form trade unions and
the right freely to choose and accept work."'®

Thus, authorities must refrain from taking discrimi-
natory and otherwise unlawful measures to prevent
IDPs from engaging in economic activities that can
secure their livelihoods. At the same time, they
must take positive measures to facilitate access to
livelihoods. These may include vocational training,
particularly for adolescents and women, as pro-
vided for by Guiding Principle 23(4), and projects
and programs as described below (sub-section c).
Positive measures to create food security in rural
areas may provide IDPs with livelihood opportuni-
ties in the agricultural sector.

Human rights safeguards in the area of livelihoods
include measures to ensure that programs and
projects are framed in such a way that they are
not discriminatory, do not allow for unequal pay for
men and women, cannot be used to economically
exploit IDPs or to expose them to unsafe working
conditions, or to further child labor that is detri-
mental to the development of children’s physical
or mental health, and that they are otherwise com-
patible with minimal labor standards as enshrined
in the so-called International Labour Organization
(ILO) Core Conventions.2'”

Accountability is particularly relevant in the area of
livelihoods, and court proceedings can be a good
way to provide remedies against discriminatory
obstacles limiting access to the labour market and
other livelihood opportunities, unequal pay for men
and women, unsafe labor conditions and the ex-
ploitation of workers, including children. Judicial
remedies may also be a tool to ensure that authori-
ties take required positive action.

Example:

In Colombia, the Constitutional Court considered
“that the State’s minimum duty is that of identifying,
with the full participation of the interested person,
the specific circumstances of his/her individual and
family situation, immediate place of origin, particular
needs, skills and knowledge, and the possible alter-
natives for dignified and autonomous subsistence to
which he/she can have access in the short and mid-
term, in order to define his/her concrete possibilities
of undertaking a reasonable individual economic
stabilization project, of participating in a productive
manner in a collective project, or entering the work
market, as well as to use the information provided by
the displaced population in order to identify income-
generation alternatives for displaced persons.

It is important to note that this minimum right of
displaced persons does not bind the authorities to
provide, in an immediate manner, the material sup-
port required to begin the productive projects which
are formulated, or to secure access to the work
market on the grounds of the individual evaluation
at hand; even though such support must necessar-
ily materialize through the programs and projects
designed and implemented by the authorities for the
purpose, the minimum and immediately enforceable
duty imposed by this right upon the State is that of
gathering the information which can allow it to pro-
vide the necessary attention and consideration to
the specific conditions of each displaced person or
family, identifying with the highest possible accuracy
and diligence their personal capacities, so as to ex-
tract from such evaluation solid conclusions that can
facilitate the creation of stabilization opportunities
that respond to the real conditions of each displaced
person, and which can, in turn, be incorporated into
the national or territorial development plans."?'®

¢) Good development practice

aa) Jobs and livelihoods

In the area of livelihoods the key process identified
above?'® is from joblessness to reemployment after and
if possible already during displacement. While there is no
consensus regarding which policies are most efficient in
creating jobs and livelihoods, pragmatic approaches that
take into account the specific contexts work best.?? In
this sense, development activities may include: 2!

= Provisional work programs such as organized cash or
food for work during or after displacement, including
the construction, in IDP camps, settlements or areas of
return, of shelters, latrines or schools. If displacement
lasts longer or becomes protracted, it may be possible to
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set up production and business opportunities employing
IDPs that serve both displaced and host communities.

Examples:

In northern Sri Lanka, the World Bank supported
the government in (a) helping returnees to resume
farming and fishing activities; (b) generating immedi-
ate employment for 45,000 IDP households through
the creation of targeted village-level cash for work
programs; and (c) supporting sustainable livelihoods
through rehabilitation of essential infrastructure and
facilities.??2

In Madagascar, a World Bank funded project in-
creased access to short-term employment in targeted
communities in order to provide a safety net in food-
insecure areas affected by cyclones.??® In Yemen, the
World Bank used labor-intensive flood protection work
to create temporary jobs for disaster-affected com-
munities, supporting households that had lost their
sources of income and livelihoods in the disaster.?2*
In Galkayo, Somalia, a local NGO set up, with UNH-
CR support, a bakery and a small factory producing
sanitary pads with locally available materials for sale
on the local market, where IDP women find not only
employment but also protection for themselves and
their families because theirincome enables them to
refrain from dangerous and exploitative economic
activities outside the IDP settlements.??®

In Afghanistan, the International Organization for
Migration (IOM) created opportunities for return-
ees to produce blankets used in its humanitarian
distributions.??

In Sri Lanka, UNDP supported a program that “pro-
vided building materials to displaced persons and
paid them to build their own houses. Extending this,
a small community finance association was later
set up to fund small businesses and recreate liveli-
hoods."?"

Through the provision of micro-credits or equipment,
one can promote, support and facilitate economic
activities by IDPs in camps or settlements, such as
collection “of firewood, personal grooming services,
production of clothing or blankets, repair of clothing,
shoes or watches, food preparation, small-scale con-
struction and similar services"? as well as the estab-
lishment of small shops and markets serving both IDPs
and host communities and, depending on the location,
passers-by. In the context of return, “cash or food for
work programs might focus on the reconstruction of
damaged homes and infrastructure, including roads,
utilities, public buildings, irrigation systems and wells.
Such programs can improve physical assets that, in
turn, improve livelihood opportunities after displace-

ment.” 22° Such interventions are usually not sustainable
in the long term, but they are an important step towards
restoring the self-sufficiency of the displaced.

Vocational training programs can help to improve IDPs’
prospects of accessing the labor market while in dis-
placement, particularly if it is protracted and if the dis-
placed cannot - as in the case of flight from rural to
urban areas — use their previous skills. Vocational train-
ing can also promote livelihood recovery in the context
of durable solutions. Such programs are frequently
offered in displacement settings, but those initiating
them do not always sufficiently take into account the
fact that such (re)training “can provide skills but not
necessarily jobs”.2%°

Examples:

Nepal: In 2009, UN-HABITAT provided 250 internally
displaced household representatives with up to 400
hours of technical vocational training and shelter-
related skills before they returned to areas in eastern
Nepal affected by severe flooding the year before.
According to the project description, providing “re-
turning IDPs with a recognised technical vocational
training [...] will improve medium - long term employ-
ment opportunities, increase their earning capacity
to improve levels of household economic growth and
food security, including shelter improvements”. 23!
Sudan: A study on North Darfur identified the fol-
lowing challenges that must be addressed to make
projects successful: “Skills training and income gen-
eration activities rarely reach the poorest groups, as
they cannot afford not to work. It is also difficult for
those trained in new skills to generate income, either
because they cannot purchase the equipment or
materials needed or because there was no demand
for their products.”?%2

Non-discriminatory access to and provision of economic
assets: In the context of protracted situations, access
to economic assets such as land, livestock, tools, oth-
er professional equipment and credits is essential for
restoring livelihoods in the long term. In rural areas, for
instance, the displaced may be able to become largely
self-sufficient by renting and leasing agricultural land
or sharecropping,?® but only if they have the necessary
assets. Access to and provision of economic assets is
crucial when durable solutions in the form of return,
local integration or settlement of IDPs in another part
of the country become possible. Lack of such access
may be an important contributing factor to the protract-
edness of displacement.
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Examples:

Somalia: In Somaliland, UNDP and a local NGO im-
proved the livelihoods of very vulnerable single IDP
women by providing them with chicks, cages and
training, a package worth $75. One year later, many
of these women were able to support their families
and even send their children to school with the in-
come they made from selling eggs and chickens.?**
In Timor-Leste, the government provided IDPs with
lump-sum compensation for destroyed property
amounting to the equivalent of a few thousand dollars
when return started to become possible in 2008.2% In
many cases, these cash transfers helped beneficiar-
ies to expand their assets in general.?*¢ The same
experience ensued when cash transfers were made
to returning IDPs in northern Sri Lanka which were
supposed to assist them in rebuilding houses but
were often used for livelihood investments.?%”

= Including and mainstreaming IDPs into general poverty
alleviation and livelihood programs may be helpful, too,
but only if the specific needs of the displaced are suf-
ficiently taken into account.

= Creating sustainable livelihood opportunities and self-re-
liance in the context of durable solutions: Such inter-
ventions have to be area-based and multi-dimensional
and must cover IDPs and returnees as well as local
communities to have a lasting impact.

Example:

The World Bank is supporting the Transitional Solu-
tions Initiative, conducted together with UNHCR and
UNDP as partners. The aim of this initiative is “to work
towards including displacement needs on the devel-
opmental agenda for sustainability of interventions
for refugees and IDPs and local community members
well into recovery and development programming. In
essence helping prioritize displacement needs on the
development agenda of governments and interna-
tional development donors and other actors.

As recognized through past experiences, a critical
factor in supporting durable solutions is additional
dedicated transition and development assistance
supporting an integrated approach that targets both
displaced, returnees, and local populations.”?%®
Interventions under this initiative are always area-
based, targeting displaced as well as host com-
munities.?%°

One of the first programs under the initiative aims
at creating conditions for self-reliance of long-term
refugees in eastern Sudan, with interventions that
could also be applied in IDP situations where local
integration is the preferred solution.

bb) Possible activities for development actors in the
area of food security

The process from food insecurity to adequate food and
nutrition during and after displacement is relevant for
livelihoods insofar as food security and livelihoods are
intimately related to each other in rural areas where IDPs
stay or return to.

Experience shows that forced uprooting “increases the
risk that people will fall into temporary or chronic under-
nourishment”.24° Restoring food security during and after
displacement to make people less dependent on food
distribution is thus another essential area in which devel-
opment actors have an important role to play, especially
because early recovery measures taken by humanitarian
actors are often insufficient to restore food security.

Example:

Uganda: A longitudinal study in northern Uganda
showed how in a return situation the lack of or in-
adequate development interventions may actually
lead to increased food insecurity. The study, which
examined the situation of selected families over a
period of three years in Pader district, identified the
following problems faced by IDPs after returning to
their villages. (i) Inputs and labour were lacking de-
spite the availability of land. (i) Income-generating
activities were “mainly limited to low-paying activi-
ties, such as agricultural labour, sale of grass and
firewood, construction work and brick making. (iii)
Income dropped to very low levels when returnees
had to clear their land and construct their houses.
(iv) For these reasons, people were unable “to rapidly
rebuild their former livelihoods or invest in livestock”
and continued to depend on food aid. (v) With the end
of food aid, livelihoods risked further deterioration.
The study also stressed that many agricultural re-
habilitation projects “focused on quick impact and
increasing overall production over a wide area, but
this has meant that assistance mainly benefited
households that have already been able to clear their
land, while those who lack labour were left out. The
timeframe for reestablishing agricultural livelihoods
is unpredictable and returns on investment rely as
much on factors outside donor control (the weather,
the price of oil, insecurity) as they do on good project
management and design. This indicates the need
for substantial investment to recapitalise production
over a longer period than the normal 12—18-month
emergency funding cycle [...] the premise that ‘self-
sufficiency’ can be restored to agricultural communi-
ties within an 18-month aid cycle is simply inaccurate.
The current situation of widespread food insecurity
will create a further deterioration in the livelihoods
and wellbeing of returnees”.?*!
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Development actors may engage in a whole range of

activities aimed at restoring and improving food security.

In the context of internal displacement, these may include:

= Providing IDPs, while in displacement, with govern-
ment-owned or unused land and the tools and seeds
necessary to plant and harvest food, and, in urban ar-
eas, with training, micro-credits and other measures
enabling them to access the local labor market;?*?

= In the context of return, providing support for clearing
land that was unused when the owners were in dis-
placement and repairing irrigation systems and other
infrastructure;

= Introducing more productive methods and crops, agricul-
tural credits and measures to improve access to markets.

Example:

The World Bank's International Development Asso-
ciation (IDA) financed the Second Northeast Irrigat-
ed Agriculture Project (renamed The Reawakening
Project in 2007) in conflict-affected areas of eastern
Sri Lanka in order to help affected communities,
many of which had been displaced, to restore their
livelihoods, enhance agricultural production and
increase incomes. Over 500 villages (1.25 million
households) were organized into community-based
organizations and benefitted from rehabilitated ir-
rigation and draining schemes, linkage roads and
bridges, water wells and marketing centers. The in-
troduction of new sustainable agricultural practices
and a system of rice intensification doubled yields.
Community agriculture was strengthened through
producer organizations that were able to coordinate
their efforts to increase bargaining power and mar-
keting activities. The creation of more than 10,000
savings and credit groups helped to start or expand
small business activities.

Communities had the responsibility for planning,
designing and implementing small projects. This
was crucial to rebuild “self-esteem and renewed
confidence among victims of conflict and displaced
people by giving them voice (though their village
institutions) and choice”. Women were given a strong
voice and measures to target and include the poor
and marginalized communities were adopted.?*

3. Housing, land and property

a) Typical problems faced by IDPs

There is a growing consensus that housing, land and
property issues are, at a macro level, not only a key driv-
er of violent conflict but also, as stressed by UNDP, a
major consequence of such conflicts, with “those who
have profited from war or emerged as the political victors
tak[ing] advantage of their power to grab land”.2*4

In the aftermath of natural disasters, housing, land and
property rights often play an important role too, as ob-
served by the Representative of the Secretary-General
on the human rights of internally displaced persons:

“The destruction of houses and other private pos-
sessions is typical for sudden-onset disasters. Many
internally displaced persons met by the Represent-
ative [...] had still not been able to restart their lives
because of an insufficient legal and budgetary frame-
work to help them either access new property or re-
turn to their former properties and rebuild. In all cases
little or insufficient attention had been paid to the
fact that the most affected were people whose title
deeds were destroyed or who had no formal property
titles but possessed land and houses on the basis of
customary law or uncontested long-term use. Lack
of evidence of property or possession may become
an obstacle when trying to access compensation or
financial support for the reconstruction of houses.”*°

Furthermore, conflicts over property may erupt over spe-
cific plots where the disaster “has wiped out landmarks
used for demarcation”, and existing laws or traditions
often “discriminate against women, who then experience
particular difficulty regaining their homes and property,
especially when their husbands have been killed".24

At the micro level, i.e. the individual, family and community
level, homes and lands left behind by IDPs often consti-
tute their most valuable assets and are essential to their
livelihoods and identities.?*” Their loss and IDPs’ inability
to recover them is one of the key impoverishment risks
identified by the IRR model.248

In addition, lack of adequate shelter is one of the most

important displacement-specific needs that has to be

addressed during as well as after displacement. In this

context, IDPs in protracted displacement and returnees

often face the following problems:

= They live in sub-standard housing in urban areas that
are without water and sanitation and other basic infra-
structure;

= They lack security of tenure;

= They are unable to pay rent and therefore have to en-
gage in dangerous or exploitative economic activities
to make sufficient money?*° or else face eviction with
no place to go;

= They occupy public and private land or buildings, live in
sub-standard shelters without access to clean water
and sanitation, and run the risk of being evicted at any
time;

= |In areas of return, most houses and apartments are
damaged or totally destroyed, and resources to restore
or rebuild them are not available or largely insufficient.
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b) Human rights aspects of development

interventions

Housing, land and property rights are among not only the

most important but also the most complex human rights

issues facing IDPs. It is therefore hardly surprising that

African instruments on internal displacement address

this challenge in detail. The Kampala Convention men-

tions housing, land and property-related obligations of

states in several provisions touching upon all phases of

displacement.

= At the pre-displacement stage, states have to take
measures to protect “communities with special attach-
ment to, and dependency on, land due to their particular
culture and spiritual values from being displaced from
such lands [...] " (Art. 4, Kampala Convention).

= During displacement, state parties have to take neces-
sary measures to protect property left behind by IDPs
(Art. 9, Kampala Convention).

= |n the context of durable solutions, states have to set
up mechanisms, including simplified procedures, for
resolving property disputes and take appropriate meas-
ures for the restitution of properties of communities
with special dependency on and attachment to such
lands (Art. 11).

Furthermore, the Kampala Convention requires state par-
ties to “establish an effective legal framework to provide
just and fair compensation and other forms of reparations
[...] for damage incurred as a result of displacement,
in accordance with international standards” (Art. 12), a
provision that is also relevant insofar as it covers dam-
age to property.

In the Great Lakes region, the Great Lakes Property Pro-
tocol of 30 November 2006 contains basically the same
obligations, although it is more detailed than the property-
related provisions of the Kampala Convention.?®°

With regard to housing, in terms of the provision of shelter
during and after displacement, the Kampala Convention
stresses that states shall provide IDPs “to the fullest
extent practicable and with the least possible delay, with
adequate [...] shelter” during displacement (Art. g[2][b]).
The obligation to seek durable solutions “on a sustainable
basis and in circumstances of safety and dignity” (Art.
11[1]) necessarily includes a housing component.

Based on this, a rights-based approach to programs and
projects related to housing, land and property rights must
take the following into account:

1) Rights holders and duty bearers: IDPs are the pri-
mary rights holders including, in particular, women
and children who, according to domestic law or
tradition, may not have property rights in a given
situation. Communities with collective property,

2)

3)

4)

including communities with a special attachment
to land such as indigenous peoples, are protected
as collectives. Local communities and their mem-
bers are not mentioned as rights holders but they
also benefit in the area of dispute resolution from
guarantees contained in the African instruments.
Duty bearers are again states and the administra-
tive and judicial authorities tasked with addressing
their obligations under the Kampala Convention,
the Great Lakes Property Protocol and other rel-
evant instruments.

Information, consultation and participation: Again,
the general principles apply. The degree to which
they apply, however, may vary according to the
planned activities. For instance, establishing simpli-
fied procedures for the resolution of disputes re-
quires little participation if such procedures are run
by state courts, while a very high level of involve-
ment of communities and their members is needed
where community-based traditional mechanisms
are used for this purpose. Similarly, community-
based land-titling initiatives require by definition
much more participation than the upgrading of an
outdated governmental land-cadaster system.

Human rights consistency, including non-discrimi-
nation: Development interventions addressing land
and property issues must closely comply with the
requirements set out in the Kampala Convention
and the Great Lakes Property Protocol. Such in-
terventions contribute to the protection of prop-
erty left behind by IDPs, the establishment and
strengthening of effective mechanisms for resolv-
ing property disputes, the restitution of property
taken over by others, and the provision of just and
fair compensation and other forms of reparation
for property that cannot be restituted or is lost or
destroyed. Examples of such activities are outlined
below (sub-section c).

With regard to programs and projects in the area
of housing, the right to adequate housing includes
the elements of availability, accessibility without
discrimination in spatial, legal and economic terms,
acceptability in terms of quality and respect for
cultural traditions and adaptability over time. Meas-
ures to ensure security of tenure and prohibition
of forced evictions are particularly important.

Human rights safeguards in the area of land and
property rights concern general issues of dis-
crimination. In the case of projects to create or
strengthen judicial proceedings to resolve property
disputes, to restitute property to its rightful own-
ers or to provide compensation and other forms of
reparation, care must be taken to ensure that they
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fully respect applicable international standards, in-
cluding fair trial guarantees. With regard to housing
projects, it is important to ensure that no forced
evictions of people already living in the area or
buildings concerned take place as a consequence
of the intervention.

5) Accountability is particularly important in the con-
text of housing, land and property rights and is
directly addressed by projects aimed at creating or
strengthening judicial proceedings to resolve prop-
erty disputes, restitute property or provide compen-
sation. Judicial protection against forced evictions
is important in the case of housing projects.

¢) Good development practice in the area of land
and property rights

From a development perspective, there is a close rela-
tionship between access to property and livelihood issues
inasmuch as lack of access to (lost or new) property may,
in certain circumstances, be a root cause of IDP livelihood
problems as well as an obstacle to finding durable solutions.

Example:

According to a World Bank study, in Mindanao, Philip-
pines “displacement is largely a historical outgrowth
and most visible sign of the cumulative effect of a
long process of discriminatory laws, policies and pro-
grams, including development programs. In large part
when ‘livelihood opportunities’ emerge as a felt need
of the displaced in the many surveys, the underlying
issue is that of ‘access to productive assets', principal
among which is clear property rights to land. It is no
wonder that many displaced persons with unclear
property rights prefer to stay in secure, slum-like peri-
urban settlements of cities [....], or even in evacuation
centers and relocation sites with minimum access
to basic services and tenuous livelihood prospects
[...] the predominance of women, children and eld-
erly men in the rural evacuation centers suggests
that many of the young displaced males have either
migrated to urban centers or joined the insurrection.
In this case displacement, especially when poorly
governed, is a breeding ground for instability.” 25!

Thus, the process of moving from landlessness to access
to/restitution of land after displacement and, if possible,
temporary use of land during displacement is crucial.
While security, humanitarian, judicial and other actors play
specific roles in this context, support for the process by
development actors is critical in several regards.

aa) Protection of property left behind
Property left behind by IDPs may be pillaged or destroyed,

illegally occupied by others, or confiscated and appro-
priated by authorities. The loss may become permanent
where legitimate owners do not possess formal title deeds
to their land or where the deeds were destroyed or lost.

In such cases, IDPs lose any conceivable opportunity to
gain an income from such assets during displacement,
e.g. by renting or leasing them out to non-displaced peo-
ple, swapping them with IDPs from another community
that fled to their region of origin,?? or selling them with
a view to generating resources to invest in the area of
refuge. When durable solutions become possible, the
fact that property left behind is destroyed, occupied or
confiscated can become a major obstacle to return and
sustainable reintegration into areas of origin.

Protection of property left behind by IDPs may necessi-
tate action by multiple actors, including local authorities,
security forces, the police and the judiciary. Development
actors can play an important role in one specific area:
the risk of wanton destruction, occupation or confiscation
may increase if perpetrators can count on not being held
accountable at a later stage because owners have no title
deeds or other instruments proving that a specific piece
of land, house, apartment, commercial building or any
other asset is their property. Lack of proof is also a major
obstacle at a time when property restitution would be-
come possible. Here, the following types of projects may
be supported or implemented by development actors:

= Recording and registration of hitherto unregistered in-
formal or traditional property or ownership of land and
buildings in communities at risk of being displaced or
in areas already affected by displacement.

Example:

In Colombia, the World Bank supported the Project
on Protection of Land and Patrimony of Internally
Displaced Population. During a first project phase
(2003 — 2005), two mechanisms were designed, one
for IDPs (called the “individual route”) and the other
for communities at risk of displacement (called the
“collective route”). “Through the first procedure, any
displaced person could request the protection of
his/her abandoned or disposed property. Through
the second procedure, the Municipal Committee for
Comprehensive Assistance of IDPs could declare
an area as affected by displacement or at risk of
displacement, therefore protecting all properties.

Allthe land and properties affected are registered in
the Unique Registry of Land and Properties (RUP),
and these properties cannot be sold or bought [...]
As a result of the first phase, methodologies, pro-
cedures, and tools to protect the different types of
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Example (continued):

land rights were developed and tested in five vio-
lence-affected regions of Colombia. The pilot tests
resulted in the protection of 6,629 rights to land,
covering 69,887 hectares."?3

During a second phase (2005 — 2008) the project
was scaled up to apply “the protective measures
across the country and strengthen institutional and
community capacities [...] As a result of the imple-
mentation of the second phase 2,525,565 hectares
were protected, covering 106,398 land rights on
83,450 properties belonging to 76,844 households
(66 percent of the persons who requested the pro-
tection were men, 33 percent women, and one per-
cent were companies). Eighty-nine percent of the
protected properties have less than 50 hectares,
which demonstrates that small farmers have been
the main targets for armed groups. Others impor-
tant outputs of the second phase of the Project
were: (i) the design of an ‘Ethnic route’ to protect
the land rights of indigenous peoples and Afro-Co-
lombians; (ii) the design of an information system for
the Unique Registry of Land and Properties (RUP)
which later evolved into the Unique Registry of Land,
Properties, and Collective Territories (RUPTA) in
order to include the registration of land rights for
Afro-Colombians and indigenous persons and peo-
ples; (iii) identification of barriers and constraints
in protecting women'’s land rights and institution-
al recommendations to overcome these barriers;
(iv) information systems to assist some institutions
in systematizing data on land registers and other
relevant information, (v) implementation of a pilot
land-titling program for IDPs who have protected
their rights; (vi) exchange of information with the
Justice and Peace Unit of the Attorney General’s
Office and other institutions about abandoned and
disposed land; (vii) suspension of legal proceedings
against displaced people and victims of violence
because of their inability to pay taxes, loans and/
or other financial obligations; (viii) expansion of pro-
tective measures for other victims of violence, such
as the missing and the kidnapped; (ix) sanctions on
civil servants if they do not comply with this legis-
lation."2%4

The ongoing third phase of the project aims at res-
tituting property to the displaced. A big step in this
regard was made with the adoption of the so called
Victims’ Law in 2011 providing for the restitution of
property lost by IDPs, but actual implementation is
hampered by incidents of violence.

= Land titling to provide individuals, families or communi-
ties with formally recognized title deeds. Such efforts
have to be broad and innovative enough to address the
specific rights of women and children or communities
with collective forms of property.

Example:

In northern Uganda, disputes are growing as com-
petition for land increases and conflicts triggered by
land grabbing or boundary encroachments become
rampant. In order to better protect the common
lands of rural communities that are necessary for
their daily subsistence and long-term survival, the
Land and Equity Movement in Uganda (LEMU) and
the International Law Development Organization
(IDLO) undertook a project called Community Land
Protection Initiative in Oyam District in Northern
Uganda. The objectives were to “understand how
to best and most efficiently support communities
to successfully protect their lands through legally
established land documentation processes; devise
and pilot strategies to guard against intra-commu-
nity land-related injustice and discrimination; and
craft recommendations for the improvement of com-
munity titling laws and regulations so as to improve
fairness and make titling procedures easier for both
communities and land administrators to follow”. The
project sought to identify the kind of support that
communities needed for community land-titling pro-
cesses and how in this context the land rights of
women and vulnerable groups could be best pro-
tected. To achieve these goals, the project “provided
different levels of legal support to 18 communities
[...] and then tracked their progress through Ugan-
da's community land documentation processes, as
set outin the Land Act1998". Results showed “that, if
well done, community land documentation may help
to: resolve long-standing land conflicts and reduce
future land conflict; improve community governance
and promote the downward accountability of com-
munity leaders; strengthen protections for the land
rights of women and other vulnerable groups; en-
hance natural resource conservation; and promote
legal empowerment”.2®

= Securing land cadasters and other documents of rele-
vance for the establishment of property and ownership
rights and the archives where they are kept, or restoring
such cadasters and archives if they were damaged or
destroyed.

bb) Facilitating the recovery of lost property
A particular challenge for IDPs is the recovery of property
left behind in the aftermath of a conflict or natural disas-
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ter. Such recovery is particularly difficult where title deeds

and other evidence of property and ownership rights

have been destroyed and land administration systems

have collapsed. In this context, development actors may:

= Facilitate efforts to replace lost documentation;

= Support the rebuilding of land cadasters and land ad-
ministration systems.

Example:

In Aceh, Indonesia the World Bank supported a pro-
ject aimed at facilitating the recovery and protection
of land ownership rights of people displaced by the
2004 tsunami whose evidence of ownership was
destroyed and at rebuilding the land administration
system.?® In this post-disaster situation, securing
land property rights “was critical given the risk of
large-scale land grabbing. Likewise, land with clear
tenure rights was a key input in all reconstruction ef-
forts"2%" A particularly interesting aspect of the pro-
ject was its bottom-up approach: the basic mecha-
nism for identifying and adjudicating land rights was
community—based, with ‘each landowner sign[ing]
a statement of ownership that was subsequently
endorsed by the neighbors and the village chief”,
an approach that avoided the usual bureaucratic
delays and helped to solve conflicts at the local level
in cases of competing claims to the same proper-
ty.2%8 A manual, developed together with traditional
courts, “gave detailed guidance on how to proceed
in inheritance and guardianship cases, introducing
safeguards against the risk of dispossession of wid-
ows, children and orphans by their guardians”.2%°

cc) Resolution of property-related conflicts
Property-related conflicts are prevalent in many displace-
ment situations. including some that were triggered by
natural disasters. They constitute a typical key obstacle
to durable solutions because competing claims to own-
ership jeopardize restitution. As UNDP found:

“Effective markets require the clear delineation of
individual and community property rights. Often in
post-conflict settings these rights are lost through ap-
propriation and displacement. It is therefore important
to (re)establish strong local institutions to help restore
legitimate access. This means early strengthening
of the rule of law and access to justice mechanisms
even as return and reintegration are taking place. It
also entails timely, fair, transparent and equitable res-
olution of conflicts over land and property rights.”2¢°

In many such instances, regular courts would be over-
whelmed with the sheer volume of cases. This is why
the Kampala Convention calls for the establishment of

“appropriate mechanisms providing for simplified proce-

dures where necessary, for resolving disputes relating

to the property of internally displaced persons™?! In this

context, development actors may:

= Strengthen the capacity of existing dispute resolution
mechanisms such as ordinary courts or land tribunals;

= Help, where appropriate and in close cooperation with
relevant ministries (e.g. Ministry of Justice), to develop
alternative mechanisms with simplified procedures for
solving disputes over property left behind by IDPs;

= Promote alternative methods of dispute settlement,
where neither existing nor newly created simplified
procedures are available.

Example:

A pilot project launched in 2009 by the Uganda Land
Alliance (ULA), an NGO focused on land rights, “aimed
at improving access to land justice through the em-
powerment of traditional authorities and the integra-
tion of the customary and formal justice sectors”. The
project was based on the assumption “that the legiti-
macy and authority of traditional leaders comes from
two sources — the community and the formal justice
sector — and that to be most effective, any effort to
empower traditional authorities must address both
spheres”. It therefore took steps to strengthen the le-
gitimacy of traditional leaders in both spheres.?? “First,
it sought to foster an efficiently functioning land jus-
tice delivery system through the integration of the tra-
ditional with formal land justice delivery mechanisms.
Second, it aimed to empower traditional authorities
by building their technical capacity to effectively ad-
dress land rights violations as a means of restoring
and maintaining lasting peace in northern and eastern
Uganda.” Project activities included dissemination of
information, advocacy and training of traditional lead-
ers, community members and paralegals to work with
land rights offices and to mediate land disputes.?®

dd) Compensation for damaged or lost property
Sometimes property has been damaged or destroyed
or restitution of property is not possible for a multitude
of reasons. In such cases, international instruments in-
cluding the Kampala Convention require states to set up
mechanisms that allow IDPs to obtain compensation from
those responsible for the damage to or loss of their prop-
erty. In this context, development actors can undertake
the following activities or support them:
= Set up structures and simplified procedures to obtain
compensation for property damages or adjudicate such
claims;
= Strengthen the capacity of courts, land tribunals, property
or compensation commissions and other bodies that de-
cide claims for compensation for damaged or lost property.
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Example:

In Turkey, UNDP “cooperated closely with the Minis-
try of the Interior and members of the Compensation
Commissions, including those appointed by the Bar
Associations, to share with them the lessons drawn
from international experiences” when it became clear
that the Compensation Commissions set up under a
2004 Compensation Law to adjudicate claims concern-
ing property damaged during security operations in
Turkey'’s eastern provinces struggled to apply the law
coherently and in line with international standards.?%*

d) Good development practice in the area of
housing

While providing emergency and transitional shelter is a key
task of (usually local) authorities and of national and interna-
tional humanitarian actors, development actors have a role
to play in the context of protracted displacement and durable
solutions and thus contribute to the process leading from
homelessness to shelter during and after displacement.

In such situations, development interventions should aim at:

= upgrading areas where |DPs live or to which they return
in terms of both infrastructure and actual housing as
part of town planning or rural development projects;

= providing IDPs and returnees with some form of secu-
rity of tenure;

= developing housing policies that take into account the
specific needs of IDPs in a non-discriminatory manner.

Example:

In Bossaso, a city in Puntland, eastern Somalia, an
estimated 20% of the population are IDPs. As part
of a larger town planning program, “UN-HABITAT,
UNHCR, Danish Refugee Council,and UN-OCHA, in
collaboration with the Bossaso local authorities, the
communities, and local counterparts, joined forces
to help resettle displaced and urban poor families in
Bossaso East. The intervention gave a new home with
security of tenure, access to services, and livelihood
opportunities to 112 displaced families from the most
disadvantaged IDP settlements and 28 poor families
from the local community [...] A similar approach is
now being replicated in the city to benefit up to 450
vulnerable families.”® The project consisted of seven
steps: 1. Discussions with local authorities led to the
decision not to segregate IDPs by relocating them to
locations outside the city but to recognize their rights
and allow them to integrate within existing neighbor-
hoods. 2. Business people and clans donated land
that was transferred to the municipality. 3. Beneficiar-
ies were selected. 4. The municipal water network and
roads were extended to the new settlement.

5. Local companies constructed the core of the
house (boundary walls, foundation, latrine, shower
box). 6. Beneficiaries moved in and built the first
room. 7. Beneficiaries received tenure documents.?6®
In /rag, adequate shelter “is a priority concern for more
than half of IDP families (58%). The majority live in
rented accommodation and are burdened with high
rent prices. A significant population shelter with host
families, or live in tents or makeshift shelters on the
host families’ land. In addition, a large percentage of
displaced families that cannot afford to rent, live in un-
planned settlements, often in structures made from
mud, sticks and other salvaged materials, or have
occupied public buildings and former military camps.
These families are threatened with forceful eviction
with no alternative accommodation available.”2
To address these problems, in 2011 UN-HABITAT
started a project entitled Initiating Durable Shelter
Solutions for IDPS and Returnees in Baghdad, which
aims to “foster agreement and build capacities of Iraqi
officials, representing Ministries of Displacement,
Housing, Municipalities, Finance, Justice, Baghdad
Mayorality and Baghdad Provincial Council, as well
as civil society and district level stakeholders on how
to address the long-term shelter needs of displaced
people. The project develops consensus and neces-
sary tools and legislation and in parallel initiates pilot
projects in informal settlements populated signifi-
cantly by people who have been displaced in Bagh-
dad. The process of building consensus on long-term
shelter solutions builds on recent efforts to prepare a
strategy for longer-term shelter solutions for people
affected by displacement, facilitated by UN-HABITAT
in partnership with the Ministry of Displacement and
Migration, and in collaboration with the above minis-
tries, as well as UN agencies and NGOs."%68

4. Accountable and responsive governance,
in particular at the local level

a) Local authorities as duty bearers

Governance projects are less directly linked to human
rights that those in the other areas discussed here. Au-
thorities, however, whether at the central or the local level,
are duty bearers to the extent that they are responsible
under domestic law for responding to human rights claims
of IDPs and for implementing responsibilities under the
Kampala Convention and other relevant instruments.

Progress in human rights areas related to basic services
and livelihoods and in housing, land and property rights is
not possible without strong governance by capable, ac-
countable and responsive authorities. This concerns not
only central government and its line ministries but also, at
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least in countries with a certain degree of decentraliza-
tion or devolution of powers, local governments who are
the first-line responders when IDPs arrive or return. 2°

Local governments are particularly important actors in
post-conflict situations. As highlighted by UNDP:

“Local governments have increasingly been identified
as an important institution in post-conflict situations
given their potential roles in post conflict reconstruc-
tion, the re-establishment of the State in the regions,
in the provision of sustainable services and as a nat-
ural promoter and facilitator of local economic de-
velopment. The conflict mitigation potential of local
governments is also usually highlighted as important,
particularly, because of their greater ability to interact
with communities and traditional authorities, com-
pared with national institutions [...] "27

The Kampala Convention and the Great Lakes IDP Proto-
col,in line with the Guiding Principles, take a traditional ap-
proach by highlighting the primary responsibility of national
governments to assist and protect IDPs without mention-
ing sub-national levels of government.?”" Direct reference
to the local level can be found, however, in Article 3(2)(c)
of the Kampala Convention, which requires states to adopt
‘measures as appropriate, including strategies and policies
oninternal displacement at national and local levels, taking
into account the needs of host communities”.?”

At the domestic level, states may, as illustrated in Africa
by the Ugandan IDP policy,>”® assign important roles
in assisting and protecting IDPs to local governments.
Even where this is not the case, local authorities or local
representatives of the central government may play an
important role in responding to displacement situations.

b) Good development practice
There is little research on internal displacement and the
role of local authorities, although they play a key role in
many countries in responding. Available studies®” and the
personal experience of the authors®”® point to the exist-
ence of four key problems that may weaken and jeopardize
activities undertaken by local authorities on behalf of IDPs:
= Unclear allocation of powers and responsibilities: Dis-
placement-specific laws, policies and action plans may
allocate certain powers and responsibilities regarding
assistance to and protection of IDPs to local authorities
in unclear ways?7® or even create conflicts with ordinary
laws on aspects of service delivery and the provision
of security at the local level, thus allowing central au-
thorities to intervene in ways that are not conducive to
effective assistance and protection at the local level.
u Ineffective financial decentralization: A key problem often
encountered is the fact that national governments make
municipal authorities responsible for certain activities, but

fail to provide the additional resources that would enable
them to carry out these responsibilities. This is true not
only where financial resources allocated to local govern-
ments are in general insufficient, but also where they are
calculated in terms of the size of the permanent population
and are not adjusted in the event of an influx of IDPs or
where they are earmarked and cannot, although available,
be used for dealing with the displacement situation.

= Lack of capacity: Insufficient human resources in terms
of both numbers and knowledge at the local level to
deal with the particular challenges of displacement are
a common problem in displacement situations.

= Split loyalties of elected local authorities: Mayors and
other local leaders must, on the one hand, respond to
the demands of the central authorities and assist IDPs
as provided for by national laws and policies. In the case
of IDPs, however, this may cost them votes in the next
elections if the local population perceives IDPs as a
threat or feels that meager resources available at the
local level have to be shared with the newcomers.

Development interventions specifically addressing local

governance issues may include:

= Training local authorities and other local stakeholders in
key aspects of internal displacement and, in particular,
the human rights of IDPs;

= Provision of direct support to local governments for com-
munity-based local projects that help to (re)integrate IDPs;

Example:

In Angola, the World Bank provided grants to “muni-
cipios” to help communities identify and implement
an integrated program of small-scale, community-
based investments (e.g. roads, water, schools, health
posts, rural markets, irrigation works). This will help
to reintegrate returning families, IDPs, demobilized
soldiers and returning refugees and to restore vil-
lage-level economic and social activities.?””

= Measures to build the capacity of authorities at the
local level;

Example:

In Bossaso,Somalia, a city consultation identified “a
good city administration and a qualified local council
that is responsive to the needs of the citizens” as the
most urgent needs. UN-HABITAT's Bossaso city
planning project focused, in addition to providing
equipment and training, on two areas: (1) improving
the quality of the local authorities by revising “the
roles and responsibilities of the mayor, councilors,
and municipal staff within Bossaso Municipality”;
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developing “eligibility criteria for the local councilors”;
establishing “transparent criteria for municipal staff
selection (qualifications, experience, etc.)”; setting up
‘an open and transparent recruitment system (job
advertisement, interviews, and candidate selection)”;
and improving “the efficiency of employees through
incentives, allowances, grants, promotions, and train-
ing”; and (2) the establishment of a fair, effective and
transparent tax collection system and the introduc-
tion of a modern, computerized financial management
system.2"®

Design of flexible systems for allocation of financial re-
sources 1o local levels in accordance with assessed needs
created by the influx and presence of IDPs and returnees.

Internal displacement and the Kampala Convention: an opportunity for development actors

49



."I Conclusions

Internal displacement, when it occurs on a large scale as
in many African countries, is highly relevant for develop-
ment actors because of its negative impact on a country’s
development. In pre-displacement situations, the lack of
development or its failure may significantly contribute
to instability and thereby trigger displacement. When
displacement occurs, it enhances the vulnerability of in-
dividuals, families and communities and may undermine
the overall development of affected areas or countries
and jeopardize, in particular, the achievement of the Mil-
lennium Development Goals in the country concerned. In
the post-displacement phase, development may be neg-
atively affected if people return to areas that have been
devastated by armed conflict or natural disaster and if
no investments in basic infrastructure and services, liveli-
hoods and local governance structures are made early on
in the process. At the same time, displacement situations
may create development opportunities. For instance, the
arrival of humanitarian and development actors to assist
IDPs may trigger the upgrading of health and education
facilities that stand to benefit local communities once
IDPs return, and post-conflict and post-disaster recovery
regularly provides an opportunity for “rebuilding better”.
In reality, however, there is frequently a gap between the
phasing out of humanitarian assistance and the transition
to development interventions.

From a development perspective, internal displacement
can be understood as a process of impoverishment of in-
dividuals, families and communities that may be reversed
with development interventions addressing, inter alia,
the loss of land, livelihoods, shelter, food security, health
care, education and social inclusion. The IRR model de-
veloped to better understand and respond to develop-
ment-induced relocation is also useful, with some minor
adaptations, for analyzing and addressing situations of
conflict- and disaster-induced displacement. It suggests
that development actors should invest in processes lead-
ing: (@) from landlessness to access to/restitution of land
after displacement and, if possible, temporary use of
land during displacement; (b) from joblessness to reem-
ployment after displacement and, if possible, temporary
employment during displacement; (c) from homelessness
to temporary shelter during displacement and permanent
housing after displacement; (d) from marginalization to
social inclusion both during and after displacement; (e)
from food insecurity to adequate food and nutrition; (f)
from increased morbidity to improved health; (g) from
loss of common property to restoration of community
assets and services; (h) from social disarticulation to

rebuilding of networks and communities during and after
displacement, including through reconciliation; and (j)
from loss of educational opportunities to restoration of
access to education.

These poverty-related needs of IDPs are protected by
human rights norms enshrined in general human rights
conventions as well as by the Guiding Principles. In Af-
rica, the Kampala Convention and the Great Lakes IDP
and Property Protocols are binding regional instruments
that address the rights of IDPs by setting out in detalil
the obligations of states and other relevant actors. In
addition, in some African states domestic laws and poli-
cies incorporating these standards into the legal order of
countries with IDPs and peacebuilding strategies provide
the normative and institutional frameworks necessary
at the domestic level to adequately respond to displace-
ment situations. While many of these norms touch upon
humanitarian issues, many are also directly relevant for
development action insofar as they address develop-
ment-related issues. International development actors,
including the World Bank, have to bear in mind that their
national counterparts are bound by these international,
regional and domestic norms.

A particular problem is the fact that only a relatively small
number of African states have thus far adopted specific
national laws or policies or are in the process of doing
so. Without such domestic instruments, ratification of
the Kampala Convention and/or the Great Lakes IDP
Protocol is largely symbolic. Furthermore, in most coun-
tries there is a marked discrepancy between having a
national instrument and implementing it in a displacement
situation. These problems are sometimes created by a
lack of will and are sometimes the consequence of a
lack of resources and an inadequate understanding and
knowledge of how to develop and later use such instru-
ments in a practical way. They are also sometimes due
to a combination of these two elements.

The political economy of treaty compliance suggests
that international development actors can enhance the
likelihood of actual implementation of international, re-
gional and domestic provisions addressing the needs of
IDPs, particularly by facilitating the diffusion of concepts
related to the human rights of IDPs (training, South-South
exchanges, etc), supporting efforts to establish norma-
tive and institutional frameworks at the domestic level
and to build the necessary capacity to implement them,
strengthening accountability mechanisms pertaining to
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the rights of the displaced and investing in projects that
directly address these rights.

Taking human rights into account has an added value for
development actors inasmuch as human rights provide
normative answers to human beings’ fundamental needs
by providing entitlements to those with specific vulner-
abilities as rights holders and designating the state and
its authorities as duty bearers that have to respond to
these needs, thus clarifying who is, and who should be,
responsible for what and with respect to whom. A human
rights-based approach insists on the inclusion, consulta-
tion and participation of beneficiaries in the design and
implementation of programs and projects, thus helping to
realize interventions that are adapted to specific contexts
and enhance ownership — two factors that are often criti-
cal for their sustainability. The core human rights principle
of non-discrimination ensures that women, children and
members of minorities or indigenous communities are not
left out and can thus also benefit from and participate
in the development of their country. Lastly, some human
rights guarantees provide guidance on how best to de-
sign projects (e.g. related to housing, land and property
issues). Human rights are thus also relevant for develop-
ment actors such as the World Bank that do not use and
promote a human rights-based approach to development.

The human rights provisions of the Kampala Convention
and the Great Lakes IDP and Property Protocols set out
state obligations and provide guidance that is applicable,
inter alia, in the areas of service delivery, livelihoods,
housing, land and property and governance. Experience
with displacement-specific programs and projects shows
the potential for and the high relevance of development
interventions in these fields. A multitude of activities are
possible and, as many examples from all over the world
indicate, have in fact been undertaken by development
actors. The systematic use of a human rights-based ap-
proach would improve the quality, impact and sustain-
ability of such interventions. In addition, the systematic
incorporation of displacement-related needs into national
recovery and development assessments and strategies
and national development plans would enable states to
fulfill their human rights obligations vis-a-vis IDPs.

With regard to substantive areas requiring further re-

search, several questions may be highlighted:

= What kind of impact does the fact that many conflicts
triggering internal displacement today are linked to eth-
nicity and ethnic politics have on the political economy
of treaty implementation, particularly as regards non-
discriminatory responses to the protection needs of
IDPs and the ability of governments to live up to their
human rights obligations?

= To what extent are displacement issues mainstreamed
into development plans and poverty alleviation pro-

grams, and is this being done in a way that is conducive
to respect for the human rights of IDPs?

To what extent do human rights-based approaches
that have actually been integrated into development
programs and projects specifically address displace-
ment? What can be learned from cases where this has
occurred? And from cases where the human rights
dimension has been neglected?

What, in reality, is the role of local authorities in ad-
dressing human rights-relevant aspects of internal dis-
placement? What are the main legal, administrative,
financial and capacity constraints that may account
for their inadequate capability in most cases to meet
their responsibilities under instruments addressing the
human rights of IDPs?

Which accountability mechanisms work best in which
situations and what is needed to make them effective?
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Annex |: African Legal Framework: Key Content
of Relevant Instruments and Documents

1. The UN Guiding Principles on Internal
Displacement

The introductory part of the Guiding Principles includes
a description, but not a definition, of what constitutes
an IDP. It highlights three elements: (1) the coercive or
otherwise involuntary character of movement; (2) the fact
that such movement takes place within national borders,
i.e. that the displaced do not flee to another country;
and (3) a non-exhaustive list of situations that may trig-
ger displacement, including armed conflict, situations of
generalized violence and human rights violations as well
as natural or human-made disasters.

The document stresses that national authorities “have
the primary duty and responsibility to provide protection
and humanitarian assistance to internally displaced per-
sons within their jurisdiction” (Principle 3) and addresses
the issue of protection from displacement, inter alia, by
setting out the prohibition of arbitrary displacement and
listing examples of such displacement (Principle 6). The
main body of the Guiding Principles (Section Ill, Principles
10 - 23) relates to protection during displacement. They
not only restate the applicable human right or interna-
tional humanitarian law guarantee in general terms but
also specify their relevance for IDPs by setting out in
specific terms what the guarantees mean in the context
of displacement. These specifications are what make the
Guiding Principles particularly relevant for stakeholders,
including development actors.

Section IV deals with the issue of humanitarian assis-
tance. Principle 25 stresses that the primary duty and
responsibility for providing humanitarian assistance to
IDPs lies with national authorities, thus acknowledging
the principle of state sovereignty. While assistance by
international actors may be delivered only if the state
concerned agrees, such consent must not be denied
for arbitrary reasons, i.e. reasons that are not based on
objective and serious considerations.

The document concludes in Section V with the post-dis-
placement phase, addressing “return, resettlement and
reintegration” (Principles 28 - 30), i.e. the issue of durable
solutions ending displacement. Principle 28 is particularly
important as it provides the legal framework for finding
durable solutions for IDPs. It spells out the primary duty
and responsibility of competent authorities to establish
the conditions and provide the means which allow IDPs to
return voluntarily, in safety and with dignity, to their homes

or places of habitual residence or to resettle voluntarily
in another part of the country. Implicit in this principle
is the right of IDPs to freely choose between the three
possible forms of a durable solution, namely: (1) return
and sustainable integration into the area of their former
homes; (2) sustainable local integration into the area to
which they were displaced; or (3) sustainable integration
into another part of the country. Principle 29(2) provides
some guidance on the restitution of property or compen-
sation when such restitution is not possible.

2. The Great Lakes Protocols

The IDP Protocol

The main objective of the IDP Protocol?™ is the establish-
ment of “a legal framework in the Great Lakes region for
ensuring the adoption by Member States of the Guiding
Principles on Internal Displacement’, i.e. the integration of
the Guiding Principles into national legislation.?° It sets
out general obligations of member states, which are the
primary bearers of responsibility towards IDPs,?®" and
the scope of protection that is to be granted to them?82
and extended to host communities in accordance with
their needs.?8 While the IDP Protocol acknowledges the
primary responsibility of member states, it also recognizes
the role of international agencies and civil society.?®* The
protocol addresses displacement due to all causes®
and provides for assistance and protection throughout
the displacement process. It also sets out the relevant
circumstances and conditions under which displacement
due to development projects is lawful.28

The Property Protocol

The Property Protocol is closely linked to the IDP Protocol,
as it deals with the legal protection of property of IDPs
during displacement as well as upon their return or reloca-
tion due to development projects.?” Furthermore, it affords
special protection for the property of women and children
and communities with a special attachment to land.%®

The protocol recognizes the right to own property in line
with international and regional human rights standards?&®
and requests member states to protect the property of
IDPs against acts prohibited under international human-
itarian law?°° as well as against arbitrary and illegal ap-
propriation, occupation or use.?! In essence, it requires
member states to assist IDPs in recovering property left
behind or lost during displacement and to provide com-
pensation if property cannot be restituted.?®? States must
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establish the necessary procedures, mechanisms and
schemes to that end.2%® The protocol does not rule out the
possibility of member states acquiring or expropriating
property abandoned by IDPs. It does, however, specify the
grounds and conditions that may justify such action.?®*
Particular attention is paid to the recovery of the lands of
communities with special attachment to their lands and
the protocol requires that such communities be reinte-
grated into areas previously occupied. Where such return
and reintegration are not possible, lands of at least equal
value must be provided, and where such lands cannot be
allocated, affected communities are entitled to receive
an appropriate compensation package.?%®

Fourth Regional Programme of Action on
Humanitarian and Social Issues

The Fourth Regional Programme of Action aims to ad-
dress some of the key humanitarian, social and envi-
ronmental problems in the Great Lakes region by pro-
viding for specific programs and projects. It contains
two sub-programs:2°¢ The framework for disaster pre-
paredness, protection and assistance to IDPs and their
environment contains projects relating to the issuance of
personal documentation; protection, assistance and the
search for durable solutions for IDPs and their hosts; the
establishment of a legal framework for recovery of land
and property by returning IDPs; and restoration of the
environment and human settlements. The sub-program
on resumption of basic social services, provision of health
care and psychosocial support to groups with special
needs contains projects relating to the fight against a
number of chronic and communicable diseases, the pre-
vention of sexual exploitation and gender-based violence,
and the protection of victims. While IDPs are not explicitly
targeted by these projects, they may be included among
the beneficiaries, depending on the nature and location
of the project.

3. The Endorois Case

In the Endorois Case,?®” the African Commission on Hu-
man and Peoples’ Rights clarified the content of the right
to development contained in Article 22 of the African
Charter on Human and Peoples’ Rights and its relevance
in cases of forcible relocation. The right does not apply to
all IDPs and their communities but only to communities
that constitute “peoples”. The commission accepted in
this case that the Endorois, being an indigenous people
with special attachment to their lands, meet this require-
ment.?®® The case does not clarify to what extent other
communities may be recognized as “peoples” within the
meaning of Article 22.

The commission held that this right contains a procedural
and a substantive element.?®® States must: (1) fully inform

communities of the nature and consequences of the
development process;®® (2) adequately and effectively
consult with them in a manner appropriate to the cir-
cumstances;®°" and (3) let them meaningfully participate
in all parts of the process of relevance to their lives,3%?
including in its planning. Most notably, the commission
draws from the right to development the duty to obtain
the free and informed consent of a community, in ac-
cordance with its customs and traditions, if it will face a
major impact on its territory as a result of a development
or investment project.3%?

The substantive part of the right to development is two-
fold. Development processes should lead to the empow-
erment of a people and not be detrimental to their choic-
es, opportunities and wellbeing. A state is thus under a
positive obligation to improve the choices and capabilities
of a community.3%* As the right to development will be
violated if a development process negatively impacts the
wellbeing of a community, a second aspect of this right
relates to benefit-sharing.2%® Communities that contribute
to the development process by giving up their lands not
only have a right to just compensation for losses suffered
but also a right to receive an equitable share of the ben-
efit of the development process.®°®

4. Domestic and country-specific
instruments

a) Comprehensive IDP laws and strategies

Uganda’s National Policy for Internally Displaced Persons
of 2004 predates the Great Lakes IDP Protocol and the
Kampala Convention. The policy was a response to the
lack of a coordinated, planned and cross-sectoral ap-
proach to the longstanding displacement situation in the
north of the country by the government and the interna-
tional community.?%” The policy determines which institu-
tions are required to manage the displacement situation
and specifies the roles and responsibilities of relevant
actors.®%® The objectives of the policy are very develop-
ment-relevant. It aims to create an enabling environment
for IDPs to uphold their rights, to address the causes and
effects of internal displacement through integrated and
coordinated response mechanisms, and to support dura-
ble solutions for IDPs by guiding development and recov-
ery programs towards the rehabilitation and reconstruction
of social and economic infrastructure.3°® According to
the policy, internal displacement should be addressed by
integrating displacementissues into development planning
and programming at the national and sub-national level.3'
In order to achieve this, it sets up a detailed cross-sectoral
institutional apparatus at the national and sub-national
level3"" An existing department of the Office of the Prime
Minister is tasked with the role of national institutional
focal point,®'? but operational responsibilities are highly
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decentralized to the districts®'® and sub-counties.®"* The
policy provides for a coordination structure with national
and international partners.3'®

With regard to livelihoods, the policy stresses that the
freedom of movement of IDPs should not be curtailed
as itis vital for subsistence activities ensuring their eco-
nomic and social survival.3'® The policy also makes it
clear that the protection of property and land rights, in-
cluding customary ownership, is mainly the task of local
governments. IDPs are to be assisted, especially in the
context of durable solutions, in acquiring or recovering
their land and, where this is not possible, local govern-
ments should endeavor to acquire and allocate alternative
land to IDPs.2"" This has proved to be highly relevant but
it was also problematic during the return of the displaced
in 2009 and 2010, when landless IDPs or IDPs who were
unable to recover their lands due to land-related disputes
remained in dismantled camps without any prospect of
moving elsewhere, while being, at the same time, at risk
of eviction.'® With regard to food security, the policy re-
quires the government to maintain grain stores for IDPs,
especially if they have no access to their land or to mar-
kets and other sources in order to establish and main-
tain a livelihood. The Ministry of Agriculture is expected,
together with local governments, to improve methods of
food production, conservation and distribution in order to
achieve the most efficient and sustainable development
and use of natural resources by IDPs during and after dis-
placement as a measure to counter food insecurity.?'® The
policy also provides for the supply of resettlement inputs
and of tools and toolkits to support the construction of
housing and self-employment.32° Rehabilitation of social
and economic infrastructure, including health, education,
water and sanitation infrastructure, and the restoration of
access to markets, are key tasks of the central as well as
local governments.??' The policy provides for the prior-
itization of return and resettlement areas for the supply
of clean and safe water, and calls for capacity building,
especially in the health and education sectors, in such
locations.®?? IDPs are exempted from payment of tax for
as long as they lack sufficient means.3?

The policy requires proper consultation and participation
of IDPs, e.g. as representatives in the District Disaster
Management Committee and the Sub-County Disaster
Management Committees.??* With a view to ensuring
that displaced women are included in the planning and
management of the response, women may participate in
the meetings of these committees and a special effort
must be made to ensure that women and young people
are consulted on matters relating to their welfare.3% IDPs
must further be consulted on the preparation and imple-
mentation of plans for safe return and other solutions.32¢

While the policy is exemplary in its scope and content, its

effective implementation has been hampered in several
regards.3?’

When security in northern Uganda was restored and
return became possible, a Peace, Recovery and Devel-
opment Plan 2008-2011 (PRDP) was adopted in order to
consolidate state authority, rebuild and empower com-
munities, revitalize the economy, and build peace and
reconciliation. The Government of Uganda intended to
use this plan to bring northern Uganda up to the national
development average.3?® While PRDP was not a doc-
ument specific to IDPs, it covered all displacement-af-
fected areas (Acholi, Karamoja and West Nile) and was
thus intended to stabilize these areas. Some programs
explicitly addressed the specific needs of IDPs, such as
the IDP Return and Resettlement Programme. Others
were generic but sensitive to or advantageous for IDPs.
Implementation faced several challenges, including a
one-year delay due to lack of funding and an ensuing gap
in the transition from humanitarian relief to recovery ac-
tivities.3?° Progress was made mainly in the rehabilitation
of roads, health, education and water facilities. A lack of
proper linkages between PRDP and the general national
and district development plans caused major problems.3°

Kenya has both a national policy and a bill on IDPs, both of
which were adopted in 2012. The bill builds on the policy
and specifies government structures at the central level
and, where applicable, also at the decentralized level.%*'
During the 2007/2008 post-election crises, the absence
of local government structures at the county level made
the response to the displacement situation difficult, as
did the absence of a designated and effective national
institutional focal point at the central level.

The policy and the bill are fairly comprehensive and rel-
evant for development actors throughout the period of
displacement. Their elaboration was guided by the Great
Lakes obligations, the Guiding Principles, the Kampala
Convention and a set of relevant guidelines and tools such
as the Framework on Durable Solutions and the World
Bank’s Operational Policy 412 on Involuntary Resettle-
ment. One of the areas in which Kenyan policy differs
from Ugandan policy is that relating to the prevention of
internal displacement. Chapter IV of the Kenyan policy32
highlights the relevance of development interventions
and provides for entry points for development actors to
prevent displacement. It deals with generic issues such as
upholding the rule of law; building capacity to strengthen
the resilience of communities; prevention of political, so-
cial, cultural and economic exclusion and marginalization;
addressing poverty and unemployment in regions at risk
of displacement; and strengthening reconciliation. At the
same time, it highlights preventive measures that relate
specifically to the different causes of displacement. An-
other key area of the Kenyan policy that deserves atten-
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tion from a development perspective is the part dealing
with preparedness, which makes it clear that preparing for
a humanitarian emergency is not a purely humanitarian
but also a development matter, for instance because it
requires the establishment of early warning systems or
the upgrading of services in areas and communities that
are likely to receive an influx of IDPs.

b) Sectoral instruments

In Angola, a decree regarding norms applicable to the
resettlement of IDPs?®33 addresses only the post-displace-
ment phase, i.e. durable solutions. It acknowledges the
Guiding Principles as the “general principles governing
the treatment” of IDPs.

Institutionally, the instrument provides for a decentral-
ized approach, assigning overall responsibility for reset-
tlement and return to provincial governments (Arts. 1 and
2). It aims to address the typical challenge presented
by the transition from humanitarian assistance to re-
covery and development, and assigns particular roles
to humanitarian and development actors. In terms of
substance, Article 3 is critical, as it relates to the identi-
fication of land for relocation. The norm provides for the
inclusion of IDP communities in this process and thus
goes hand in hand with Article 5 (2), which requires the
involvement of IDPs in the planning and management
of their relocation. When identifying land, the quality
and quantity of agricultural land and secure access to
the nearest market are two criteria to be borne in mind.
Mine clearance and verification (Art. 4) is another rel-
evant requirement for return and resettlement of IDPs,
as well as the rehabilitation of infrastructure in these
areas (Art. 7). Articles 9 and 11, which deal with “water
and sanitation” and “food” respectively, are interesting
in that they clearly show the need for fine-tuned collab-
oration between humanitarian and development actors.
They require humanitarian agencies to provide water
and food, but at the same time provide for the drilling
of water points, the introduction of food for work pro-
grams aimed at preparing land and the rehabilitation of
social infrastructure. Article 10 is similarly structured. It
deals with resettlement kits that require the provision
of agricultural seeds and tools and a tool kit to support
construction and self-employment — a task that is a
shared responsibility between humanitarian and recov-
ery/development actors.

¢) Peacebuilding strategies

The Central African Republic and Burundi are two coun-
tries supported by the UN Peacebuilding Commission,
with peacebuilding strategies providing an integrated
approach post-conflict peacebuilding and recovery and
an overall framework for the undertakings of the gov-
ernments concerned and of the international community.

The Burundi strategy identifies displacement as one of
the problems to be solved. Displacement is not addressed
with specific measures, but IDPs and returnees are in-
cluded in many of the more general measures aimed at
building peace, including those addressing impunity, hu-
man rights, land issues and socio-economic recovery.33*

By contrast, the strategy for the Central African Repub-
lic3% explicitly recognizes the relevance of addressing the
challenges created by internal displacement as an impor-
tant element of peacebuilding. Thus, it foresees specific
measures “for re-establishing confidence between the
protagonists in the conflicts and the people, who have
been the main victims of various crimes and atrocities
and have often been forced into displacement”.?% These
include the commitment by the government to fulfill “its
obligations under the Protocol on the Protection and As-
sistance to Internally Displaced Persons and the Protocol
on the Property Rights of Returning Persons, adopted
under the Pact on Security, Stability and Development in
the Great Lakes Region” and to prepare “a comprehensive
legal framework and a strategy for internal displacement,
covering all phases of displacement (prevention, protec-
tion and assistance during displacement, sustainable solu-
tions)".3%7 At the same time, the strategy envisages the
creation, through joint action by the government and the in-
ternational community, of development poles, i.e. areas of
regional growth “aimed at restoring administrative services
and at favouring improved availability and access on the
part of citizens to basic social services and infrastructure’,
in order, inter alia, to “contribute to the return and harmo-
nious reintegration of refugees and displaced persons
in their home localities”3% In this context, activities will
endeavor, inter alia, to: “1. Implement the socio-economic
aspects of projects in partnership with the government
and the development partners. 2. Pursue integrated local
development activities (health, education, agriculture and
microfinance). 3. Provide support for affected people” and
promote “income generating activities in the form of micro-
projects” or enlist families “in small development projects
that will improve their incomes and living standards”.%
Development organizations and agencies, in other words,
are included as strategic actors involved in finding durable
solutions for IDPs as an essential part of peacebuilding.

d) Overview

The following chart synthesizes information about the
degree to which African countries with a substantial
number of people who have been internally displaced
in the context of armed conflict and violence are bound
by relevant regional conventions, have at least indicated
their intention to be bound by them?®*® or have already
adopted their own laws, policies and strategies on internal
displacement.3*' All these countries have ratified the two
UN International Covenants on Economic, Social and
Cultural Rights and Civil and Political Rights.
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Country No. of IDPs®2 Kampala Convention ~ Great African IDP-specific
(signed/ratified) Lakes Charter law/policy/

strategy

Angola Up to 20,000 signed ratified ratified law

Burundi 78,800 signed ratified ratified peacebuilding
strategy

Central African Republic 105,00 ratified ratified ratified peacebuilding
strategy/law in
preparation

Chad 126,000 ratified n/a ratified -

Céte d'lvoire 247000 signed n/a ratified -

DRC 1,710,000 signed ratified ratified -

Eritrea Up to 10,000 signed n/a ratified -

Ethiopia Undetermined signed n/a ratified -

Kenya About 250,000 - ratified ratified IDP bill
IDP policy

Liberia Undetermined signed n/a ratified declaration /
instrument of
adoption of
the Guiding
Principles /
strategy

Libya Undetermined - n/a ratified -

Niger Undetermined ratified n/a ratified -

Nigeria Undetermined ratified n/a ratified -

Republic of the Congo  Up to 7,800 signed ratified ratified -

Rwanda Undetermined signed ratified ratified -

Senegal 10,000 - 40,000 signed n/a ratified -

Somalia 1,460,000 signed n/a ratified -

South Sudan Undetermined - - bound by -

succession?

Sudan At least 2,200,000 - ratified ratified policy

Togo Undetermined / 10,000 ratified n/a ratified -

Uganda About 30,000 ratified ratified ratified policy

Zimbabwe Undetermined signed n/a ratified -
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Annex Il: Overview of Relevant Provisions of
African Instruments on IDPs

Topic UN Guiding Principles

Kampala Convention

Great Lakes Protocol

Basic services Principles 18: Adequate
standard of living
Principle 19: Health
Principle 23: Education
Principles 24 -

27: Humanitarian
assistance

Principle 28:
Establishment of
conditions necessary
for durable solutions

Principle 22(1)(b):
Right to seek freely
opportunities for
employment and to
participate in economic
activities without
discrimination

Livelihoods

Land and
property

Principle 21: Protection
of Property

Principle 29(2):
Restitution of property

Strengthening
of institutions

Principle 3(1): Primary
responsibility of
national authorities to
provide protection and
assistance to IDPs

Article 9(2)(b): Adequate humanitarian
assistance to IDPs, and where appropriate
to host communities, during displacement
Article 11(1): Restoration of services
implicit in the obligation to create
satisfactory conditions for durable
solutions

Article 11(3): Cooperation with relevant
actors in protecting and assisting IDPs in
the course of finding and implementing
solutions and long-term reconstruction

Article 3(1)(k): Promotion of self-reliance
and sustainable livelihoods amongst IDPs
and protection against forms of economic
exploitation

Article 11(1) and (3): Livelihoods as an
implicit condition for durable solutions

Article 4(5): Protecting communities with
special attachment to, and dependency on,
land from displacement

Article 9(2)(b): Provision of adequate
shelter during displacement

Article 9(2)(i): Protection of property during
displacement

Article 11(1): Creation of satisfactory
conditions for durable solutions (which
necessarily includes housing)

Article 11(4): Simplified procedures for
solving property disputes

Article 11(5): Restoration of lands of
communities with special dependency on
and attachment to lands in the context of
durable solutions

Article 3(2)(b): Designation of an authority
or body in charge of coordinating activities
to assist and protect IDPs

Article 3(2)(c): Measures, including
strategies and policies on internal
displacement, at the national and local level
Article 8(3)(a): African Union required to
strengthen its institutional framework and
capacity to assist and protect IDPs

IDP Protocol Article 4(1)

(f): Extending protection and
assistance, according to need, to
host communities

IDP Protocol Article 4(1)(g):
Ensuring safety and satisfactory
conditions of dignity, hygiene, water,
food and shelter for IDPs

Property Protocol Article 7:
Special protection for returning
communities whose mode of
livelihood depends on special
attachment to their lands

IDP Protocol: Article 3(3): Primary
responsibility of national authorities
to assist and protect IDPs, also in
the context of durable solutions,
which will necessarily relate to
recovery and restitution of land and
property.

Property Protocol:

Article 4(1): Assistance for the
recovery of property

Article 4(3): Legislative procedures
to assist in the recovery of
property; simplified formal

judicial procedures; alternative

and informal community-based
mechanisms and processes for
resolving property disputes, with
simple requirements of proof of
ownership; establishment of a
property registration scheme
Article 5(4): The property
registration scheme shall accord
women legal capacity to register
titles

Article 8: Compensation for loss of
property

IDP Protocol Articles 3(5), and 6(4),
(5): Designation of an authority

or body in charge of providing
assistance and protection, disaster
preparedness, implementation of
national legislation incorporating
IDPs and cooperation with other
actors
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The Internal Displacement Monitoring Centre

The Internal Displacement Monitoring Centre (IDMC) was established by the Norwegian Refugee Council in 1998, on the
request of the Inter-Agency Standing Committee to set up a global database on internal displacement. IDMC remains
the leading source of information and analysis on internal displacement caused by armed conflict, generalised violence
and violations of human rights worldwide. Since 2009, IDMC has also monitored displacement due to disasters
associated with natural hazards.

IDMC aims to support better international and national responses to situations of internal displacement and respect
for the rights of internally displaced people (IDPs), many of whom are among the world’'s most vulnerable people. It also
aims to promote durable solutions for IDPs, through return, local integration or settlement elsewhere in the country.

IDMC’s main activities include:

= Monitoring and reporting on internal displacement;

= Researching, analysing and advocating for the rights of IDPs;

= Providing training on the protection of IDPs;

= Contributing to the development of guides and standards on protecting and assisting IDPs.

For more information, visit the Internal Displacement Monitoring Centre website at:
www.internal-displacement.org
www.internal-displacement.org/kampala-convention

Internal Displacement Monitoring Centre
Norwegian Refugee Council

7-9 chemin de Balexert

CH-1219 Chéatelaine, Geneva

Tel: +41 22 799 0700

Fax: +41 22 799 0701

idmc@nrc.ch
http://www.internal-displacement.org


http://www.internal-displacement.org/kampala-convention
mailto:idmc@nrc.ch
http://www.internal-displacement.org
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